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Foreword

As 1 prepare to leave Chatham House, after fifteen years as director, my
thoughts—sparked also by recent events—inevitably turn to the changes to
the international system in the past decade and a half. One of the main changes
has been to the liberal values that have underpinned international and re-
gional human rights regimes, which is the central theme of this book.

Beyond its timeliness, what sets this book apart is its comprehensiveness.
The chapters that follow trace many of the multiple factors undermining
rights regimes, globally and domestically. Nationalism, renewed claims of na-
tional sovereignty over international collective commitments, and new technolo-
gies that grant unaccountable power to states are not exclusively the domain of
illiberal states. Increasingly, democratic governments, including the original
architects of the liberal system have become enablers in the dissipation of the
international, regional, and national protections of human rights.

As a policy think-tank, Chatham House combines rigorous academic analy-
sis with practical recommendations. This book’s chapters build on both the
theoretical and day-to-day causes of weakening human rights commitments
and practice to produce original policy recommendations to policymakers, ac-
tivists, and academics for future action and research. The recommendations
highlight the multidimensionality of the challenges and the responsibilities of

X1



xii Foreword

stakeholders to rise to them. This book seeks to provide actionable proposals.
They include the reframing of competition among global powers; reforming
of the multilateral system; and adapting public debates to the threats of popu-
list nationalism and the rise of new constituencies. Some of these are amena-
ble to progressive human rights, some fundamentally oppose even to the
funding, organization and the recruitment of human rights—focused interna-
tional bodies. Many of those recommendations are in the conclusion—
developed through Chatham House consultations with academic, policymak-
ing, and activist networks—but they also conclude each chapter.

We need look no further than the recent developments in Europe to un-
derstand both the relevance and human urgency of this book. As we go to
print, thousands of innocent lives are being lost in Ukraine. The invasion and
its human consequences provide a clear example of what happens when a
leader believes he (or she) is unconstrained by any political checks and bal-
ances, independent media, or civil society, and the state narrative is validated
by official and social media state propaganda and disinformation.

But if Vladimir Putin’s actions demonstrate the costs of unaccountable
leadership, the international reaction has exposed the willingness of a grow-
ing international bloc to countenance the violation of international norms—
or at least to not stand up in their defense. Forty-five countries abstained in
the UN General Assembly vote to condemn Russia’s action, including major
democracies like India and South Africa. And only thirty-nine countries have
imposed sanctions on Russia to signal their opposition to its actions.

This reflects, to a large extent, the sense of Western double standards
about human rights that the Ukraine invasion raises in many parts of the
world. Where were U.S. and European concerns about human rights when
Basher al-Assad was massacring his own citizens, including with the use of
chemical weapons? And are these same governments sufficiently concerned
about the disastrous impacts that their sanctions on Russia, as well as Putin’s
war, are having on global food and other commodity prices and, therefore, on
the human rights of hundreds of millions of the world’s poorest people? For
these reasons, one of the central aims of this book is to build on the views and
analyses of scholars and activists from the Global South.

Ukraine is a microcosm of the central theme of this book. Liberal democ-
racies and the world’s main multilateral institutions are now on the defensive.
Their leaders have believed—consistently—that the purpose of international
order is to provide a secure, external framework for the protection of their citi-
zens’ individual human rights and, at the same time, to create an environment
in which these rights could and would be extended to others around the world.
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What lies at the core of the definition of human rights in a liberal democ-
racy is the right and the ability for individuals to lead a life of liberty and
opportunity, without abuse by the powerful or dominance by the majority. It
is the job of government to provide the institutional framework and policies
to deliver these human rights for their citizens. In doing so, they must balance
absolute human rights with the responsibility that individuals carry for the
welfare of others in human society—in other words, the pursuit of one indi-
vidual’s or group’s human rights should not undermine the rights of others.
These tenets are defined and underlined in the UN’s Universal Declaration of
Human Rights.

As this book reveals and explains, the tide has now turned for three reasons.
First, the rise of China under the Communist Party of China (CPC) has offered
an alternative path to politicians around the world. The CPC believes that it has
the lead responsibility for delivering individual economic rights, which trump
citizens’ individual and collective political rights. As the guarantor of state sov-
ereignty and security, the CPC believes it is and should be domestically unchal-
lengeable. The CPC is offering a model that others may try to emulate. And it
is incentivising others to prioritize central political and economic control by
offering large amounts of foreign aid and investment to governments around
the developing world. Unfortunately, corrupt politicians like Robert Mugabe in
Zimbabwe and Najib Razak in Malaysia used Chinese financing to help en-
trench their political power while undermining human rights in the process.

Second, technological advances in digital communications have, so far,
facilitated these efforts to centralize political control, with China again both
leading the way and facilitating others, from Central Asia to sub-Saharan
Africa and the Gulf States. The fact is, whether autocratic leaders fail or suc-
ceed in delivering economic progress to their citizens is not the point; their
priority is always the same: not to relinquish power.

Third, since the mid 2000s, the upholders of the UN Declaration have
become increasingly ambivalent about supporting the principles they had
previously championed. The two main reasons are simple: first, the failed
interventions in Afghanistan, Iraq, and Libya have deeply embedded strategic
caution among Western policy communities over pursuing or tying foreign
policy goals to ill-defined or far-reaching liberal ideals; and second, the failed
Arab uprisings in Egypt, Bahrain, and, eventually, Syria. We also saw Barack
Obama shy away from and Donald Trump openly deriding international demo-
cratic activism.

At the same time, Western governments have had to contend with the deep

unhappiness of their own populations in the wake of unchecked globalization,
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the financial crisis and the austerity that followed, and now the disruption of
the COVID-19 pandemic. Managing the political fallout from these trends
and events has meant a concentrated period of trying to put their own houses
in order, coinciding with the rise of parties offering some of the same simplis-
tic populist answers as their autocratic counterparts.

Russia’s invasion of Ukraine has reunited the liberal democracies in de-
fense of their political systems, as well as of their sovereignty. But, with the
leaderships in Moscow and Beijing convinced of the interconnection between
strong central political control and the future of their own sovereignty, multilat-
eral institutions have become battlegrounds between two antithetical approaches
to human rights, one prioritizing the state and the other the individual. But this
long overdue reform of international and regional human rights norms and
institutions is not a fight that Western states of the developed North should
confront or address alone.

The deepening divide between these two systems is eroding the operation
of multilateral institutions, not only the political ones, such as the UN’s Se-
curity Council and Human Rights Council, but also the economic ones,
such as the World Trade Organization (WTO). The sense in democratic
capitals is that autocracies are using trade and investment to embed autoc-
racy, rather than use economic development as the stepping stone to greater
political openness.

Unfortunately, so far in response, officials in Europe and the United States
have focused on narrower issues. Key among them has been the economy.
One of the principal forums that has brought together these like-minded
countries has been the informal Group of Seven (G7). As an economic group-
ing, however, its members (Canada, France, Germany, Italy, Japan, the United
Kingdom, and the United States) are more invested in facilitating favored
treatment for production and investment in each other’s markets and those of
Western-allied Pacific allies, such as Japan, South Korea, and Taiwan—what
Federal Reserve Chair Janet Yellen has termed, “friend-shoring”—and of con-
structing closed supply chains to guarantee access to critical technologies at a
time of growing geo-economic competition, than they are in strengthening
global rules.

As necessary as these defensive steps might be, ultimately, as a select
grouping of developed economies, the G7 cannot be the proper forum for ad-
dressing the growing challenges for human rights defense and demands to
upgrade its frameworks. Many of those demands have come from the Global
South. Their absence in a select group of potential reformist states indicates
the lack of effective forums for addressing the issues discussed in this book.
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The best that can be hoped for in this context is that liberal democracies
do not give up on external engagement with countries whose systems of gover-
nance remain in flux. This means sustaining diplomatic and economic relations
even with autocratic governments, so long as they are not exporting autocracy
or actively seeking to undermine other democracies. It will also mean democ-
racies cultivating constructive relations with their more autocratic partners,
but within clear boundaries that do not empower leaderships that abuse
human rights. Hopefully, this will buy time for liberal democracies to be-
come, once again, role models for inclusive economic development that others
might want to emulate. It will also afford time to reengage the Global South
in the inclusive reforms required to strengthen and improve international
human rights, away from the efforts by China and Russia to bend or break
them to their autocratic interests.

As I conclude my tenure at Chatham House and assess the state of inter-
national affairs today, I can’t help wondering if, with more foresight, the pro-
cess of strengthening human rights conventions by making their new design
more inclusive should have started ten or even twenty years ago. But I am
confident that this timely book will reenergize the discussion on international
human rights, and how to shore up the system of liberal values that underpins
them, for years to come.

Sir Robin Niblett, KCMG,
Director and Chief Executive Officer,
Chatham House (2006-2022)
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CHRISTOPHER SABATINI

In preparing for this book, Chatham House convened an extended, informal
discussion among young scholars and activists from Africa, Asia, Europe, the
Middle East, and the United Kingdom with the aim of better understanding
the views of a diverse generation of youth with regard to human rights.

Given growing concerns about economic insecurity and the divisive, hateful
thetoric of demagogues and xenophobes, I expected to hear shades of skepticism
about the seemingly antiquated notions of political and civil liberties. Instead,
rather than concentrating on the potential irrelevance of the international
human rights system, or how human rights have failed to meet the promises
of seventy-five years ago (though the discussion did touch on those too), the
young participants emphasized their faith in human rights and their poten-
tial. There was some debate regarding the indivisibility of human rights and
whether some should be prioritized over others, but by and large, participants
not only praised the philosophical centrality of human rights today but also
emphasized how they have shaped their own lives. As one woman from Africa
said, they are the generation that “grew up in human rights.”

If the discussion challenged my pessimistic assumptions about the opin-
ions of at least an internationally engaged segment of youth, it also reinforced
my belief in the importance of preserving and reforming today’s international
system of human rights. In January 2020, I published an op-ed in the Wash-
ington Post, titled “Why Is the U.S. Joining Venezuela and Nicaragua in Dis-
crediting a System to Protect Human Rights?”! My argument was that the

1



2 CHRISTOPHER SABATINI

administration of Donald J. Trump was undermining international bodies
intended to monitor and defend the rights that the United States claimed to
champion. Of course, the administration’s hypocrisy wasn’t news to those
who had watched the forty-fifth president embrace politicians such as Russia’s
leader Vladimir Putin, President Recep Tayyip Erodogan of Turkey, or Hun-
gary’s prime minister Viktor Orbdn. What was ironic was that in the United
States’” own neighborhood, the White House was undermining independent
human rights bodies in implicit alliance with two members of what the
administration’s national security adviser John Bolton called the “troika of
tyranny’—Venezuela and Nicaragua, along with Cuba.? I had moved to Brit-
ain a few months earlier, just as my adoptive country was engaging in the vit-
riolic and complicated process of extricating itself from the European Union.
Both countries were in different ways pulling back from international commit-
ments and restraints on their power that formed part of the broader network
of the postwar liberal institutional order. But something deeper, more sys-
temic, it seemed, was afoot. At the same time that these two countries were
questioning, even challenging, elements of the post—World War II liberal in-
ternational order, nondemocratic regimes in China, Russia, and Latin Amer-
ica were actively seeking to recast global human rights norms and multilateral
bodies.

The changing and complicated positions in the United States’ foreign com-
mitments to human rights transcend parties. Just half a year into President
Joe Biden’s administration, his government followed through with a plan to
pull U.S. troops out of Afghanistan. As the Taliban quickly retook the country
and the U.S.-backed elected government collapsed—Ileaving behind thou-
sands of Afghans who had worked with the United States and Western non-
governmental organizations (NGOs) to promote human rights—DPresident
Biden struck an almost Trumpian, realpolitik tone. The United States’ mis-
sion, despite promises of restoring democracy and rolling back the Taliban’s
mistreatment of women, was not to defend human rights. As the Democratic
president said, “We [the United States] had no vital national interest in Af-
ghanistan other than to prevent an attack on America’s homeland and our
friends.” For those Afghans who had placed their faith and lives on the promise
of a democratic new era in Afghanistan, and for the rest of the world, which had
spent blood and treasure on the liberal promise of an Afghanistan that pro-
tected women’s rights to education and the rule of law, the rapid withdrawal
and the United States” dismissive shrug over the reversal of over twenty years
of work could only seem a betrayal. But more than this abandonment of the
lofty rhetoric of the values of the expanded mission, the United States’ glibness
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over the consequences of its actions sent a powerful signal to current and
future allies in other countries that its commitment at one moment to the ad-
vancement of principles of human rights and liberalism could quickly evapo-
rate in the face of defeat and domestic popular and political opinion.

Globally the threats to the international rights regime today are multiple
and complex. The bare power calculations of states’ national security, economic,
and diplomatic interests still present the primary challenge to compliance with
human rights norms. But threats to the international rights framework are
emerging from three new directions: increased geopolitical competition with
new powers whose views of state sovereignty are at odds with human rights
obligations, the rise of xenophobic and populist domestic movements, and the
spread of surveillance technologies. In addition, for billions of citizens living in
poverty or conflict zones, the notion of an international legal regime to which
they can appeal for the protection of their rights remains a distant fiction.
More than simply challenging individual norms and institutions, these factors
are undermining the fragile, imperfect consensus that developed around human
rights since 1945.

This book examines these emerging challenges to the international human
rights regime and offers recommendations for activists, policymakers, and ac-
ademics to better understand and address them. It emerged from discussions
with the Ford Foundation on how scholars, youth, policymakers, and activ-
ists could weigh in on the partisan, often gloomy, global discussion around
human rights. As the project unfolded over the course of two years, we held a
series of virtual workshops with authors and informal meetings with human
rights experts and activists to share ideas, explore and develop cross-chapter
themes, and reality-check our analyses and conclusions.

To be sure, there are other threats than those described above. The impact
of climate change on human rights is a major one. Another is the rapid growth
of global inequality, accelerated by the COVID-19 pandemic and the economic
crises that accompanied it. Even before the pandemic, poverty, inequality, and
deprivation were undermining not just the guarantees of economic and social
rights described in the following chapters but also the substance and perceived
legitimacy of political and civil rights protections. Arguably, as citizens feel
their economic insecurity more acutely in the postpandemic recovery, auto-
crats and demagogues will seek to exploit economic insecurity to consolidate
personal power. Partisan attempts to parlay popular fears over the economy
will lead to worsening treatment of refugees and asylum seekers and the de-
clining power of multilateral and regional organizations to enforce interna-
tional commitments for their protection and humane treatment.
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Of course, we could not address all these issues in a single volume. Our
goal was more modest: to focus on the structural, political, and technical chal-
lenges or threats to international and regional human rights regimes. How-
ever, many of the other issues listed above are addressed indirectly. Climate
change, for example, has an impact on many of the themes addressed here.
Extreme weather is already a factor in increased migration and domestic and
international conflict. The rise of populism and the breakdown of regional
human rights bodies” enforcement of protections for migrants and refugees
have fueled the deterioration in attitudes toward them, and in their treatment.
And although economic and social rights are not addressed here as a discrete
topic, many of the authors in this book explain how economic, social, and po-
litical inequality have both increased the pressures for the realization of the
broad guarantees of human rights and weakened the appeal of the West and
indeed much of the Global North’s traditional focus on civil and political
rights.

Structure of the Book

The chapters are grouped into four related clusters: the rise—or return of—
global great power competition and the efforts of global autocracies and to re-
make the global order; the persistence of populist and transnational religious
groups that are shaping international human rights policies and institutions;
the emergence of new technologies, which has placed greater authority in the
hands of states, corporations, and individuals; and the struggles of regional
human rights systems to adapt to these challenges.

After my historical and contextual overview in chapter 1, the first section
explores the effect of geopolitical competition on human rights. Chapter 2, by
Rosemary Foot, examines the dynamics and implications of rising U.S.—China
antagonism, both within China and globally. In chapter 3 Nandini Ramanu-
jam and Vishakha Wijenayake look at Russia’s role in shaping the international
rights system and how the international failure to address economic and so-
cial rights has aided President Vladimir Putin’s efforts to undermine political
and civil rights domestically and abroad. Alexander Cooley discusses in chap-
ter 4 how China and Russia have sought to create new institutions of global
governance that promote their self-interested views of illiberalism and national
sovereignty at the expense of human rights in an attempt to remake the global
order to their own advantage. When we initially sketched out the outlines of
this book project, the term COVID-19 did not exist, but in chapter 5 Rana
Moustafa explains how rising geopolitical competition weakened the global
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response to the pandemic and how multilateral institutions have failed in guar-
anteeing human rights protections during domestic responses.

The second thematic section deals with the impact of domestic politics on
international human rights policies. The influence of domestic politics on the
foreign policies of states is, of course, nothing new.® But the sorts of national
populist movements described by Roger Eatwell and Matthew Goodwin, often
stoked by economic insecurity, are targeting commitments and policies to de-
fend human rights, not just domestically but internationally.’ In chapter 6,
Gerald Neuman builds on his previous work on this topic® to examine these
pressures and explore how the reassertion of national sovereign claims might
be balanced against international norms. Within and outside those populist
movements, evangelical churches and leaders in Brazil, the Philippines, Uganda,
the United States, and elsewhere are asserting themselves in foreign policy and
human rights matters. Chapter 7, by Melani McAlister, examines the tension
between the narrower interpretation of rights advanced by evangelical move-
ments and the progressive rights agenda of many human rights NGOs and
multilateral organizations.

Section IIT examines the threats of new technologies to human rights, and
the gaps and weaknesses in responses by existing institutions. Emily Taylor,
Kate Jones, and Carolina Caeiro consider in chapter 8 how attempts by the
Chinese government to alter internet protocols will likely impinge on rights
to privacy; freedom of expression and opinion; freedom of thought, religion,
and belief; and due process. In chapter 9, Thompson Chengeta highlights the
racially discriminatory effects of autonomous weapons systems and artificial
intelligence and the lack of accountability regarding their use.

The last thematic grouping, section IV, focuses on regional human rights
systems in Europe; Latin America; and Africa; and political upheaval, geopoli-
tics, and human rights in the Middle East and North Africa. In chapter 10,
Urfan Khaliq analyzes the European system of human rights, which was once
considered an exemplary model (wrongly, he believes), and how domestic and
intraregional tensions have weakened its effectiveness. Chapter 11, by Santiago
Canton and Angelita Baeyens, argues that unless governments in the Americas
dramatically reform the inter-American system of human rights, sometimes
described as the “crown jewel” of the Western hemisphere’s multilateral sys-
tem, the Organization of American States, will become obsolete. In the case
of the African human rights system, Solomon Dersso argues in chapter 12 that
the continent is not immune to contemporary pressures facing the global
human rights regime, including populism, nationalism, bigotry, the assertion
of national sovereignty, and intensifying rivalry among global actors. In each
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of these cases, reimagining the function and duties of these systems and their
bureaucracies will be essential if they are to remain relevant to the mission of
defending human rights and lives. While the Middle East and North Africa
do not have a regional human rights system similar to those in Europe, Latin
America, and Africa, there too citizens and governments have become caught
up in the rising demands for accountable government, geopolitics, and decreas-
ing U.S. commitment to advancing human rights globally, as Asli Bali details
in chapter 13.

The book concludes with a series of recommendations for policymakers and
activists alike. These build on a separate, virtual discussion Chatham House
held between the authors and international and frontline human rights activ-
ists from Africa, Asia, Latin America, and the United States. Those discussions
and earlier discussions of draft chapters produced a set of practical and per-
sonal perspectives that we include in our recommendations here. Some of those
recommendations call for the drafting and updating of treaties and covenants
to address new challenges. Others focus on changing or expanding the man-
date of existing multilateral bodies or outlining new agendas for activism and
future scholarship.

This book seeks to provide concrete, practical policy recommendations in
response to these modern challenges and to the gaps in policy, advocacy, and
scholarship. If, indeed, the international consensus over human rights and the
legitimacy and functions of international institutions to defend human rights
are fraying or fragile, to what extent can they be recovered? More optimisti-
cally, can the present moment represent an opportunity to hear the voice of
the Global South more clearly and to expand its role in redefining human rights
domestically and internationally? What can activists, policymakers, and citi-
zens do to shore up and protect the human rights system in which so many of
us—as the young participant in the Chatham House roundtable reminded
us—have grown up? And for those who are aware of the promises of political,
civil, economic, and social rights but have yet to benefit, or who are watching
them become increasingly distant—as in Brazil, China, Myanmar, the Phil-
ippines, Russia, Saudi Arabia, Venezuela, and Zimbabwe—what can be done
to realize or recover them?

We hope the analyses and recommendations presented here match the ur-
gency of human rights challenges in a difficult, fluid, multipolar world, and
point a way forward to renew the commitment to these rights. We believe that
in sketching out some of the broader geopolitical and domestic threats to the
international human rights regime, we can, in a limited way, start to deepen
future discussion and research on this topic.
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Human Rights

From Evolution to Devolution?

CHRISTOPHER SABATINI

The modern international human rights system that emerged from World War II
as well as the creation of the United Nations (UN) survived the Cold War
and anarchic international society of state competition to evolve, adapt, and
expand. Over the course of its seventy-five—year history, what was originally a
set of ideals based on the dignity of human beings, their fundamental rights,
and the obligations of states to protect them grew imperfectly into a set of in-
ternational norms, treaties, and international and regional institutions. This
international normative, institutional infrastructure helped spark the forma-
tion of a community of local and transnational activists, and this in turn,
together with the post—World War II human rights architecture, has helped
consolidate and realize the promotion and defense of human rights promised
in the early articulation of these ideals.

The process was never linear and certainly never balanced. Great-power
politics, the Cold War, national interests, humanitarian crises, socioeconomic
inequality, and lack of state capacity challenged the high-minded notion that
human rights would be applied to all states equally or that all people would
enjoy access to them. And for decades, from governments across the ideological
spectrum, rhetoric and policy in defense of human rights have been instrumen-

talized for political agendas and national interests. Yet despite this, particularly
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after the 1970s, the moral, legal, and political principles and obligations of
human rights took root and grew.

The formation and expansion of the international and regional human
rights systems coincided with the broader emergence and consolidation of in-
ternational law in the postwar era on issues of trade, norms for the conduct of
war, refugees, and the environment. But arguably, human rights treaties and
practice were the most intrusive in terms of national sovereignty. These his-
toric and subversive ideals placing the power of human dignity above state
rights informed international and domestic discourse, captured the imagina-
tion of citizens and activists, shaped popular demands on governments and
policymakers, and, in many countries, formed the basis of domestic law and
principles of jurisprudence. Human rights and the treaties and customary laws
that embodied and reflected them—together with a global human rights
movement—helped curb state abuse and in some cases contributed to the
downfall of autocratic governments in Africa, Asia, Eastern Europe, and Latin
America.

The Early Years and the Cold War

There are long-standing debates about the genesis of the idea of human dig-
nity and rights and the accountability or responsibility of rulers and states to
defend them. For some the philosophical foundations extend to ancient Greece,
Roman law, the Enlightenment, or the debates and activism in Europe to end
slavery.! For others the basis of social contract theory that a ruler’s legitimacy
rests on the consent of the governed arises from English liberal philosophers
of the seventeenth and eighteenth centuries. Whatever the roots of human
rights, such discussion does have a bearing on their universality. As the argu-
ment goes, human rights—especially civil and political rights—are a Western
concept and have little relevance to other societies and their experiences. But
the formation of this concept in the West, especially as it defines and defends
the dignity of individuals and their liberties, does not preclude its applicabil-
ity to the human condition elsewhere—much as philosophical insights into
the human condition arising in non-Western societies and traditions have uni-
versal applicability.? Others have pointed out that concepts of human dignity
that are the core of human rights exist in Islam and Hinduism,? and lawyers
and scholars representing different cultures and religions contributed to the
drafting of the Universal Declaration of Human Rights (UDHR).# Indeed,
norms and promises of political and civil rights—especially when interpreted
collectively as the right of self-determination—served as moral and political
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leverage against colonial powers for independence leaders and movements in
Africa and Asia.

It was the United Nations in 1945 that launched the concept of universal
human rights in international law, though narrower treaties had introduced
the limited notion of rights before this. In its preamble, the UN Charter de-
clares: “We the people of the United Nations . . . reaffirm faith in fundamen-
tal human rights, in the dignity and worth of the human person, in the equal
rights of men and women,” and goes on to commit the UN to “promoting
and encouraging respect for human rights and for fundamental freedoms for
all without distinction as to race, sex, language or religion.”® While the lan-
guage did not extend as far as some representatives gathered in San Francisco
wanted (including those from Latin America), the charter listed the promo-
tion of human rights as one of the mandates of the new multilateral body and
called for the creation of a commission by the Economic and Social Council
(ECOSOC) to monitor and oversee this new international commitment.

The Universal Declaration of Human Rights, formulated soon after, was
adopted as a resolution by the UN General Assembly in 1948. By setting out
the notion that human rights were universal and thus, to quote John Simmons,
“rights possessed by all human beings (at all times and in all places, simply by
virtue of their humanity),” the charter and the UDHR extended those rights
to all peoples.” By inscribing the concept of equal rights and, in the case of the
declaration, defining these rights as universal, through language and status,
both these instruments committed members to protect them domestically.

However, while the UDHR was originally conceived as a broad procla-
mation that would include political, civil, economic, and social rights, its prep-
aration and ratification into a legally binding treaty became caught in the
ideological and geopolitical tensions between the United States and the
Soviet Union. The set of economic and social rights was not entirely foreign
to the United States: President Franklin Roosevelt’s 1941 State of the Union
address, in which he laid out the “Four Freedoms,” spoke of freedom of speech
and expression, freedom of worship, freedom from want, and freedom from fear
(emphasis mine).® Nevertheless, after 1948 the Soviet Union and a large bloc of
developing countries shied away from the largely liberal West’s greater empha-
sis on political and civic rights, focusing instead on the economic and social
components of the treaty. In 1966, with the support of the Soviet bloc and
developing countries, the UN approved two separate sets of rights: the Inter-
national Covenant on Economic, Social, and Cultural Rights and the Interna-
tional Covenant on Civil and Political Rights. These instruments set the
rights originally outlined in the Universal Declaration on a legally binding
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footing and placed the responsibility for implementation firmly on states; by
2021 more than 160 states were parties to each. But the reluctance of the United
States and many of the Western democracies to accord the same importance
to economic and social rights as to the political and civil rights that defined
their political systems gave the former a seeming secondary status, despite re-
peated UN declarations and summits that reinforced the indivisibility and in-
terdependence of political/civil and economic and social rights. A raft of other
treaties were adopted around this process, more of them in the mold of political
and civil rights, including the International Convention on the Elimination of
All Forms of Racial Discrimination (1965), the Convention on the Elimination
of All Forms of Discrimination Against Women (1981), the Convention Against
Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment
(1987), and the Convention on the Rights of the Child (1990).

These international treaties and agreements gave birth to a set of bodies
intended to monitor (and in the case of some regional human rights bodies, to
adjudicate) these obligations. In 1946 the UN created the UN Commission
on Human Rights (later re-formed as the UN Human Rights Council
[UNHRC] in 20006), establishing an institutional body and procedural means
to promote protection of these rights. Both are political bodies with state mem-
bers, not legal arbiters of rights compliance. As such they have both strengths
and weaknesses in monitoring and criticizing human rights practices in coun-
tries. As political entities they have had the capacity to wield significant po-
litical pressure to change state behavior in certain cases. In other cases, they
have been at the mercy of powerful states, regional blocs, and alliances, and
this has led to a distorted focus on certain issues and anomalous failures to
censure egregious behavior. Nevertheless, even within those limitations, inno-
vations such as the creation of special rapporteurs to investigate and report on
specific countries and themes, and the Universal Periodic Reviews in which
countries—and nongovernmental organizations (NGOs)—review and com-
ment on human rights practices of UN member countries, have given the
UNHRC an importance beyond its original conception. Through these pro-
cesses, states periodically report on their compliance and attend oral hearings.
In the 1990s, the role of the UN High Commissioner for Human Rights was
added. The Office of the Commissioner for Human Rights is charged with as-
sisting governments to meet their human rights obligations, but perhaps inevi-
tably it has become a focal point for local human rights groups and has helped
draw attention to cases of human rights abuse, recently, for instance, in Syria
and Venezuela.
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At the same time, regional multilateral bodies were developing their own
normative infrastructure for human rights. In Europe, the European Conven-
tion on Human Rights was adopted in 1950 to safeguard civil and political
rights, and the European Court of Human Rights followed in 1959. The Lis-
bon Treaty, which entered into effect at the end of 2009, made the Charter on
Fundamental Rights a binding element of European Union (EU) law. In the
Americas, the Inter-American Convention on Human Rights of 1969 drew
from the charter of the Organization of American States that declared the
regional body’s commitment to human rights. When the Inter-American Con-
vention entered into force in 1979, it reorganized and strengthened the Inter-
American Commission on Human Rights and created the Inter-American
Court of Human Rights based in San José, Costa Rica. In Africa human rights
treaties and bodies came later: the African Charter on Human and Peoples’
Rights was originally drafted under the Organization of African States (later
the African Union) in 1981 and passed into effect in 1986. The Charter led
to the creation of the African Commission on Human and People’s Rights
and the African Court on Human and People’s Rights, in 1987 and 1998,
respectively. To date, there have been no similar regional human rights—based
treaties or bodies in the Middle East or Asia. In 2009 members of the Asso-
ciation of Southeast Asian Nations (ASEAN) established an Intergovernmental
Commission on Human Rights, but the body has only weakly defined pow-
ers, mostly relying on states’ self-monitoring and reporting. In some countries
international human rights principles and norms also became a key part of
domestic law and jurisprudence. In Argentina, Mexico, and South Africa, for
example, such norms have either become officially part of constitutional or

local law or can be drawn on by local courts and judges.

Post—Cold War Human Rights
The decade after the end of the Cold War could arguably be called the high-

water mark of international human rights, despite the lack of a global consensus.
There was a broader and more active acceptance that states and multilateral
bodies had a legitimate right to speak out and monitor human rights. With this
came the expansion of human rights activism to include democratic rights
such as the right to free and fair elections, demonstrated by the wide accep-
tance of international election monitoring at the time. During this period states

also took steps to protect populations through international criminal law. In

1993 the UN Security Council (UNSC) created the International Criminal
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Tribunal for the Former Yugoslavia (ICTY) to investigate and try cases of geno-
cide, war crimes, and crimes against humanity committed during the civil
war in the former Yugoslavia. The following year, the UNSC created a similar
court, the International Criminal Tribunal for Rwanda (ICTR), to investigate
the horrific bloodletting that had occurred in that country. In 1998, states
signed the Treaty of Rome that would form the basis for a permanent court with
jurisdiction over genocide, war crimes, and crimes against humanity, “when
committed as part of a widespread or systematic attack directed against any
civilian population.” Two years later the International Criminal Court (ICC)
was established in Geneva. In 2018, the crime of aggression was added to the
ICC’s mandate. A total of 125 countries submitted to its jurisdiction, though
the Philippines and Burundi later withdrew.

Since its creation the ICC has been controversial. Under the adminis-
tration of President George W. Bush, the United States refused to place itself
under the Court’s authority and sought to prevent it from prosecuting U.S.
citizens.'” The Bush administration’s hard-nosed opposition to the Court (even
using the threat of cutting international assistance to extort agreement from
poorer countries not to prosecute U.S. officials) demonstrated that at least one
major global state would not consistently submit to its jurisdiction. There were
also complaints about the slow pace of investigations and prosecution under
the ICC'’s first prosecutor, Argentinian jurist Luis Moreno Ocampo." Its efforts
to prosecute leaders and groups involved in conflict, such as the president of
Sudan, Omar Hassan Ahmed al-Bashir, in 2009 and 2010, raised the concern
that by aggressively giving notice that current combatants or heads of state
would face prosecution and likely prison, the ICC was reducing the potential
for negotiations or for leaders to step aside peacefully. Critics also worried that
the ICC was focusing its attention too much on Africa, creating—or, for some,
reinforcing—the impression that the global criminal court was an instrument
of international and human rights law that applied only to the weak.!? South
Africa and The Gambia almost withdrew over this apparent Africa-centric
focus. Overall, in twenty years the ICC has achieved only ten convictions.'?
Nevertheless, by its creation and through its public role, it has built a sense
among activists, international jurists, and citizens that impunity for egregious,
systematic crimes against humanity will no longer be the norm, even if the
avenue for justice is imperfect and many of its indictments may remain—for
now—public recognition of their crimes.

A further step toward the international enforcement of human rights was
taken in 2001 with a report from the International Commission on Interven-

tion and State Sovereignty in what became known known as the Responsibility
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to Protect or R2P. The goal was to prevent a recurrence of the sort of horrors
witnessed in Rwanda in the early 1990s. It was an admission of the interna-
tional community’s collective guilt and its sense of responsibility for failing to
intervene early to stop the genocide. At the 2005 high-level UN World Sum-
mit, member states declared their preparedness to take military or other col-
lective action, if authorized by the UNSC, to help protect populations from
genocide, war crimes, ethnic cleansing, and crimes against humanity. But
R2P’s star has waned since 2011, when the UNSC, having authorized the use
of force to protect Libyan civilians under attack by forces loyal to Muammar
Qaddafi, changed course midway through the mission, to overthrow the Qa-
ddafi regime. The shift from protection to regime change, the loss of civilian
life during the operation, and the chaos that followed reinforced the fears that
R2P was a cover for the agenda of great powers and when used bluntly could

itself become a threat to human rights and civilians."

Civil Society: Breathing Life into Human Rights Norms

None of the push to realize the goals of the UN and liberal ideals or to expand
human rights norms and jurisprudence would have been possible without the
emergence and consolidation of transnational human rights and grassroots
organizations and networks. Their growth picked up in the 1970s in the wake
of a series of coups d’état in countries such as Greece (1967), Czechoslovakia
(1968, brought about by Soviet intervention), Chile (1973), and Argentina
(1976), and the repression that followed in all these cases—often exposed by
local activists and the media. As Samuel Moyn has argued, the independence
movements of former colonies in Asia and Africa gave historical momentum
and definition to the idea of self-determination and individual rights and to
the modern-day human rights system. That momentum found its formal rec-
ognition as a central theme on the world stage and as a policy of state among
the great powers with the election of President Jimmy Carter (1977-1981),
who positioned human rights as a core element in U.S. foreign policy.

The number of international and domestic nongovernmental human rights
groups rose dramatically in the period. The first was Amnesty International,
founded in 1961 in London in response to an article, “The Forgotten Prison-
ers,” published on May 28 in 7he Observer. By profiling and personalizing the
individuals held in detention, the U.K.-based organization focused interna-
tional attention on the existence and plight of political prisoners, bringing the
expression “prisoner of conscience” into popular currency—the term referring
not just to the injustice but also to the victims’ higher moral calling. A year
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after Amnesty International won the Nobel Prize in 1977, Helsinki Watch was
formed. Initially created to monitor human rights in the Soviet Union and
Eastern bloc countries that were signatories to the 1970 Helsinki Accords, the
organization, renamed Human Rights Watch in the 1980s, expanded its scope
to the United States and Latin America and later globally. These pioneering
nongovernmental organizations did more than just open a new field of human
rights research and advocacy; they and the hundreds if not thousands that fol-
lowed, and their networks, helped embed human rights in public conscious-
ness and international relations.” International human rights groups served as
training grounds for new activists and built bridges between homegrown local
church groups, community organizations, social movements, trade unions,
foundations, and the like across borders and to international organizations and
other governments. According to Margaret Keck and Kathryn Sikkink, be-
tween 1983 and 1990 alone, the number of human rights NGOs across the
world doubled.!

The change was not just in numbers, networks, and public discussion. This
new transnational movement created a sense of community that brought new
ideas, information, and testimonials to international attention and, by relay-
ing information to sympathetic governments and appropriate officials in multi-
lateral organizations, pressed for action to address human rights abuses. The
network embodied the newfound concept of sovereignty expressed in the origi-
nal human rights declarations, moving away from the concept of a state’s sover-
eign right to govern in its own manner within its borders, to one where it was
now accountable to the independent voices within its own population and to
the criticism of other states and multilateral bodies. This was much the intention
of the original body of the UN and other international and regional human
rights treaties and conventions, but by citing examples that cataloged and
humanized the abuses, providing access to independent objective information,
and fostering the alliances and advocacy of a transnational community of com-
mitted citizens, civil society helped realize those norms—if not always in
enforcement, then at least in domestic and international debates and in percep-
tions of accountability. Actions facilitated by local activists and international
forensic scientists established the culpability of the military junta for disappear-
ances in Argentina; dissidents such as Andrei Sakharov and Elena Bonner in
the Soviet Union and Viclav Havel in then Czechoslovakia gained international
attention and, in some cases, release from prison thanks to the international
attention brought to their cases by this global web of conscientious activism.

In later years, this spirit and these civil networks expanded and adapted to

other aspects of the extension of human rights, particularly as autocratic gov-



Human Rights 19

ernments from southern Europe, Latin America, the Eastern bloc, Asia, and
Africa during the late 1970s to the 1990s gave way to elected governments—
in no small part because of the awareness and pressure brought by transna-
tional civil society. Later, Indigenous; women’s; environmental; and lesbian,
gay, bisexual, and transgender (LGBT) rights drew their inspiration from the
rights explicit or implicit in the original texts of the treaties from the 1940s
and subsequent ones that advocated for their expansion, applying many of the
same tactics and often working with some of the same founding human rights
organizations. Civil society’s by this time well-worn process is well-explained
by Bob Clifford: “First, politicized groups frame long felt grievances as nor-
mative claims. Second, they place these rights on the international agenda by
convincing gatekeepers in major rights organizations to accept them . . . third,
states and international bodies, often under pressures from gatekeepers and ag-
grieved groups, accept new norms. Finally, national institutions implement
the norms.”” This process has become so standard that today it almost seems
organic and natural, to the extent that it has been imitated by nondemocratic
states (such as Russia and China) in their efforts to roll back human rights
and undermine criticism.

The recognition, pursuit, and protection of human rights norms interna-
tionally, whether through state foreign policy or through multilateral institu-
tions, was never uniform or consistent. The on-the-ground successes in curbing
the human rights abuses of governments, such as those mentioned above,
occurred primarily in smaller, weaker countries and were at times (as in U.S.
policy toward Cuba) driven more by domestic politics.”® These were states that
were more susceptible to leverage through suspension of trade privileges or the
curtailment of bilateral or multilateral economic or military assistance. Such
tools have been notably less successful in the case of China, which, given its
large internal economy, lacks the exposure to outside economic pressures—in
no small part because it often enjoys the support of international businesses
deeply invested in and reaping profits from the large Chinese market and its
global trade. These norms and processes have also proved weak in protecting
the rights of individuals and communities in a growing number of situations
of state collapse, such as in Libya, Syria, or Venezuela.

The global fissures over human rights that existed at their birth in interna-
tional treaties in the 1940s and that would assume greater prominence in the
2000s were already evident in 1993. At that year’s World Conference on
Human Rights in Vienna, the United States hoped for a clear post—Cold War
reaffirmation of the global commitment to human rights. Those hopes hit a
snag in a bloc of countries including China, Iran, Pakistan, Singapore, and
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Syria, which argued that human rights, as a Western fabrication, did not apply
to other societies—in particular, their countries. The conference’s final Vienna
Declaration and Programme of Action repeated states’ commitment to the in-
ternational bill of rights (as the UDHR, the International Covenant on Civil
and Political Rights—plus two additional protocols—and the International
Covenant on Economic, Social and Cultural Rights became known collec-
tively), but with the caveat that “the significance of national and regional
particularities and various historical, cultural, and religious backgrounds must
be borne in mind.”” While the declaration reiterated the universality of human
rights and created the UN High Commissioner for Human Rights, in the fol-
lowing thirty years the rift between the developed North and China, Iran,
and other countries widened, especially as domestic politics shifted and global

great-power competition returned.

Debates and Doubts

To retrace these founding moments and celebrate them is not to project a nar-
rative of their evolution as teleological or even as perfect public good.?” Even
in the “good times,” the realities of power politics, global economic inequality,
ideological prejudices and alliances, and the inherent lack of autonomy of mul-
tilateral organizations remained. The successes were selective, at best; despite
the lofty rhetoric, they rarely triumphed over realpolitik; autocratic states that
abused human rights were left largely free of vocal government criticism if they
possessed resources or economic power (Saudi Arabia and China) or were criti-
cal to regional peace (Egypt), or if the cost of the potential turmoil from possi-
ble regime collapse was deemed too high (Algeria, Iraq before 2003, or Uganda).
And in the worst cases, human rights were used as a cover for intervention and
the bald extension of a state power (in part, Iraq in 2003, especially after the
invading forces failed to find the promised weapons of mass destruction). There
were also often the unintended consequences of even the best intentions (such
as in Libya in 2011) or of struggling to find a balance between accountability
for abuses and reconciliation (as Colombian president Juan Manuel Santos ar-
gued in defense of his 2016 Colombian Peace Agreement).

As human rights norms, institutions, and jurisprudence have developed, a
number of criticisms have been directed at the heart of the UDHR and the
broader human rights movement. For scholars such as Makau Mutua and Sam-
uel Moyn, the distinction between civil and political liberties and economic
and social rights, and the emphasis on the former, led to distortion that disad-

vantaged the rights most relevant to the needs of many citizens in the Global
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South.” Moyn recently extended this argument to make the powerful case that
by failing to address extreme inequality and socioeconomic needs, the current
human rights movement has lost the “imaginative near-monopoly as a frame-
work for reform.”?? By focusing on political and civil rights, Moyn argues, the
rights agenda has ignored—even implicitly legitimated—inequality. Without
a broader attention to an agenda of social rights now with the rise of popu-
lism, he asserts, the achievements of human rights can be “easily reversed.”?
At the same time, there are concerns over the “justiciability” of economic
and social rights. Economic and social rights, for instance, to housing, health
care, and education, are related more to state capacity that many countries in
the developing world lack, and are not directly enforceable—a fact acknowl-
edged in the covenant but that nevertheless hampers their implementation
through traditional justice systems and international bodies. Unlike violations
of civil and political rights, there is not an immediate, identifiable perpetrator;
poverty, inequality, and lack of access to public goods are linked to a complex
web of factors rather than the result of intentional abuse by state or nonstate
actors. For some this leads to the argument that for practical reasons, economic
and social rights are best considered aspirational rights or public policy goals
rather than absolute rights. Amartya Sen and Martha Nussbaum go further.
They argue that civil and political rights are essential to the condition of
human dignity that is core to the philosophical and practical conditions and
process of development.?® In this view and others like it, it is therefore im-
possible to imagine and promote economic and social development, and the
rights associated with it, without civil and political rights, and hence the four
aspects cannot be separated. Nevertheless, popular discontent and global con-
cern over endemic poverty, and with it the political and social exclusion that
threatens human dignity, have led to a growing movement, especially within
the Global South, of a “right to development.” In 1986 the UN General As-
sembly adopted the Declaration on the Right to Development. declaring this

» «

to be an “inalienable right” “subject to the relevant provisions of both Inter-

national Covenants on Human Rights.”?

Another criticism relates to what Michael Ignatieff has called “rights infla-
tion.”?® He and others argue there has been an increasing tendency to imbue
any desirable public good—development, progressive economic policy, envi-
ronmental protection, constraints on the abuses of transnational corporations
(and recently even anticorruption measures, as Santiago Canton and Angelita
Baevens discuss in chapter 11)—with the moral authority, urgency, and legal
doctrine of human rights law.?” As the argument goes, this risks expanding
the theoretical basis of human rights and so diluting their effectiveness, as well
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as endowing human rights with a quasi-religious quality, capable of remedying
all perceived evils, rather than remaining on firm legal ground. As an example
of this trend, Hurst Hannum calculates that in 1990 the special procedures
and expert investigations of the UN Human Rights Commission (later Coun-
cil) included a narrow set of issues primarily linked to physical security, civil
rights, and socioeconomic rights, whereas by 2017 the Council had forty-four
special procedures and experts on topics ranging from the disposal of hazard-
ous material; foreign debt; and a clean, healthy environment; to transnational
corporations. Very few of these later topics had specific links to treaties or obli-
gations, and some—such as on debt and transnational corporations—targeted
nonstate actors.?’

There is an additional point implied in many of these criticisms: that the
human rights agenda had a false teleology, deriving from a tendency to imag-
ine the philosophical and practical evolution of human rights as an expression
of the natural historical order that will continue to progress as such. A criti-
cism of this view formed part of Moyn’s revisionist history of the human rights
movement—though his claims of the shallowness of rights consciousness and
political and social commitment to them have been challenged.?’ This sense
of human rights determinism has led to a naivete about the security and pro-
gress of human rights relative to pressing socioeconomic needs, and a danger-
ously impractical view about how the world should work.>

None of this is to deny the very real (though admittedly fragile) progress
and impact that the focus on human rights has had on world affairs, the evolu-
tion of domestic rule of law, and the protection of lives and freedoms. Popular
beliefs and expectations have changed: according to Pew Global surveys, in
2020 a median of 64 percent of citizens in thirty-four countries supported the
view that individuals should have the right to express themselves. The same
surveys revealed that 74 percent of citizens believed women should have the
same rights as men, and 68 percent supported freedom of religion.” These gains
in civil and political rights are seen, for example, in the declining use of the
death penalty and torture, the proliferation of independent media, and the ex-
pansion of women’s rights in the past seventy-five years. Improvements in
poverty levels, literacy, children’s school enrollment, and health care increased
attention to the rights of Indigenous and minority cultures and traditions; the
formulation of and advances toward the UN development goals are also evi-
dence of the progress of economic, cultural, and social rights—despite their
seeming lower priority in international discussions and advocacy.

Seventy-five years of human rights have transformed our belief in human
dignity and the obligations of states and societies, and have inspired generations
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of citizens and activists. The jailed protesters in Hong Kong, those killed on
the streets defending democracy in Myanmar, demonstrators demanding fair
elections in Belarus, harassed LGBT activists in Russia, or dissidents in North
Korea or Cuba are all struggling for more than a philosophical concept or a
vestige of Western culture. These lives, their stories, and the values that inspired
them will not be easily extinguished, whatever happens to the normative and
institutional infrastructure of human rights internationally and domestically,

or in the debates among academics.

But Then There’s Today

Despite the successes and enduring popular commitment to human rights, the
infrastructure of rules, processes, and institutions, and efforts to apply liberal
norms in world affairs and domestic law and policy have eroded in recent years.
Thirty years on from the World Conference on Human Rights in Vienna, the
consensus around human rights has frayed.

The same debates continue—about the notion that rights are universal or
mediated by local cultures, whether calling out violations amounts to foreign
interference in sovereign affairs, and what to do about spoiler states—but rights
abusers have become more outspoken and are finding unlikely partners. As
they resist the legitimacy of international norms and the authority of multi-
lateral organizations, NGOs, and other states to weigh in on human rights
concerns, this new generation of autocrats is finding allies; China and Russia,
which have in some cases provided financial support and diplomatic backing,
are cheering on such autocrats and human rights abusers by asserting the rights
of national sovereignty and noninterference. And at times even some of the
states that created and defend the modern human rights system have given au-
tocrats diplomatic and ideological cover, as with former U.S. president Don-
ald Trump’s embrace of populist regimes from Brazil to eastern Europe and
professed admiration for Vladimir Putin in Russia. The former president of
the Philippines, Rodrigo Duterte, saying he “doesn’t care about human rights”
and encouraged his supporters to kill drug addicts.** Russia and Poland have
both asserted their sovereign prerogatives over the jurisdiction of the European
Court of Human Rights.?> Hungary’s prime minister, Viktor Orbdn, has lam-
basted human rights as a product of “liberal imperialism.”** In Nicaragua,
despite the protests of much of the developed world and sanctions imposed by
the United States and the European Union, President Daniel Ortega violently
repressed peaceful protesters, closed down independent media, and jailed or
held under house arrest all of the main opposition leaders in the run-up to the
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2021 presidential elections. Myanmar’s military junta was invited to an ASEAN
conference only weeks after overthrowing a democratically elected government
in a military coup, and after years of conducting genocide against the Rohingya
people in Rakhine State. China’s genocide of the Uyghurs has met little inter-
national resistance. Even beyond the formal and rhetorical alliances among
these human rights—abusing regimes, their individual and collective ability to
avoid international accountability is also having an intangible, cumulative dem-
onstration effect on other aspiring autocrats.

Human rights protections have even diminished within Western democ-
racies. The rise of far-right parties across Europe has diluted these countries’
international commitments to protest the rights of asylum seekers. Syrian ref-
ugees in Denmark are being sent to Damascus because it has been deemed
“safe” by the country’s immigration offices; its Parliament also passed a law
to establish internment camps outside Europe, possibly in Rwanda, to process
asylum applications. The United Kingdom in 2022 attempted to implement a
similar policy. These efforts resemble Australia’s notoriously cruel policy, re-
started in 2013, of harboring asylum seekers in offshore detention centers in
Papua New Guinea and the island of Nauru.?® The European Union has signed
agreements with Libya and Turkey to keep migrants from reaching its borders,
despite evidence that such policies fuel rights abuses in both countries.”” In
the United States, judicial challenges delayed the Biden administration’s plans
to dismantle his predecessor’s widely criticized policy of forcing asylum seekers
attempting to cross the U.S.-Mexico border to remain in Mexico while their
applications were being processed.

These domestic strains, and even attacks against human rights, have spilled
over into foreign policy and the efficacy and legitimacy—if not the survival—
of regional and international human rights bodies. Recent years have not been
a smooth ride for the European system of human rights, whether through the
Council of Europe or through the EU and its commitment to human rights
norms and the democratic health of its members. In one example, an EU reso-
lution criticizing China’s human rights record at the UN was blocked by
Greece, allegedly because of the influence of Chinese investments in that mem-
ber state.’® The EU has also struggled to uphold its own commitments to the
rule of law in Hungary and Poland. Brexit has created not only concerns about
the United Kingdom’s commitment to the liberal order it helped found but
also deeper tensions over its commitment to the European human rights sys-
tem. In one example, after a series of judgments by the European Court of
Human Rights against U.K. law limiting the right of felons to vote, the then
prime minister David Cameron condemned the Court’s right to weigh in on
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domestic laws, criticizing it for not taking into account the “democratic deci-
sions by a national parliament” and threatening that failure to do so would
discredit rights.?” It was an argument that could have been made by a number
of populist governments in eastern member states against the European human
rights system.

In the United States similar sentiments rejecting human rights institutions
and international norms have grown, reinforced by a deepening nationalist/
populist strain in domestic politics. While U.S. claims of exceptionalism have
always meant that these currents run deeper, in recent years the United States
has sought to openly undermine human rights institutions and norms. During
the “war on terror,” the administration of President George W. Bush rejected
international outcry over its systematic use of torture and the jailing of alleged
terrorists without due process in Guantdnamo. While Barack Obama pledged
to reverse the policies, the prisons there remain open, and the rejection of inter-
national human rights was resurrected with even greater hostility under Donald
Trump’s America First agenda. The Trump administration withdrew the
United States from the UN Human Rights Council (a decision later reversed by
President Joe Biden), and its use of human rights as a blunt weapon to punish
China for economic issues unrelated to human rights seemed a cynical (though
not original) conflation of U.S. principles and economic interests. At the
same time, President Trump’s enthusiastic personal embrace of human rights—
abusing governments in Brazil, Hungary, the Philippines, Poland, and Russia
scrambled what many believed was a consensus among liberal democracies to
maintain political distance, at the very least, from such governments as they
dismantled the rule of law and attacked political and civil rights.

Under the Trump administration, the United States also cut funding to
multilateral and regional human rights organizations and temporarily placed
sanctions on jurists in the ICC, including chief prosecutor Fatou Bensouda
for investigating U.S. troops in Afghanistan for war crimes (another policy de-
cision reversed by President Biden).”! Domestically too, various concerns were
raised over the Trump administration’s treatment of migrants and domestic
protesters. When the Inter-American Commission on Human Rights attempted
to hold hearings on U.S. policies toward migrants, the administration either
refused to accept the Commission’s authority or refused to attend.?? This cycle
of rejection and limited compliance appears unlikely to abate given the political
temperature in the United States today, despite Biden’s attempt to recover lost
ground.

Within this divergence and discord among the historical post—World War II
defenders of human rights have come not-so-subtle efforts by countries such
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as China and Russia—often in collaboration with current governments in
Hungary, Nicaragua, the Philippines, Poland, Turkey, and Venezuela (among
others)—to reset the human rights consensus internationally in their own favor.
China’s compelling example of its authoritarian-led development successes has
served it well as an example of the long-standing sentiment among many gov-
ernments and citizens in the Global South that economic and social rights were
downplayed or even ignored in favor of political and civil rights. Speaking often
in the rhetoric of noninterference and solidarity within the Global South, Bei-
jing’s nondemocratic development success, nonideological approach to build-
ing alliances, and offers of economic assistance and trade have become power-
ful alternatives to the once unipolar vision of an irreversible liberal tide and new
world order.

At the same time, China has sought to fill the diplomatic and financial
vacuum left by the United States and offer alternatives within and alongside
existing multilateral institutions. In a move strikingly similar to the Trump
administration’s liberal use of targeted personal sanctions over alleged corrup-
tion and human rights cases, China imposed its own sanctions on European
officials and academics in retaliation for EU sanctions for the treatment of
Uyghurs. The move turned against the West one of its own trusted tools to
combat alleged perpetrators of human rights abuses. It is a weapon that many
economically weaker states in the Global South have lacked.

Recent developments have added other challenges. Technological advances
are placing unprecedented and potentially unaccountable power in the hands
of liberal democracies and autocracies alike. The potential for abuse exists for
any government, especially since in many cases these new technologies and
their uses have outstripped the institutional scope and capacity of international
human rights bodies and NGOs. Global tensions, nationalist populism, and
gaps in multilateral preparedness have also provided unique opportunities for
competition among states and a breakdown in cooperation, not just over the
response to the COVID-19 pandemic but also over humanitarian crises and
global inequality. The legacy of the pandemic and its aftermath is an even more
economically insecure and unequal world from the one that already existed in
early 2020. This will require even greater attention to the economic and social
guarantees of the international human rights agenda while still protecting and
expanding political and civil rights.

These challenges differ sharply from those that the global and regional
human rights regime faced, and under which it evolved, seventy-five years ago.
The question today is not whether those norms and institutions are fit for pur-
pose for those novel pressures—they are not—but whether and how they can
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be reformed to meet them. The new forces should also perhaps prompt a
reevaluation of the original goals of the human rights system, as Moyn has
powerfully argued, challenging the human rights community to place greater
emphasis on distributive justice.”® This is a responsibility not just of the institu-
tions themselves, but of the states that make them up and give them the force
of moral, political, and economic power, and of the human rights NGOs and
community that gave them life. When the human rights system inaugurated
in 1945 with the adoption of the Universal Declaration of Human Rights
reaches its hundredth anniversary, will we still celebrate its successes and ca-
pacity for change and survival? We can hope; fortunately, we are beginning to
learn what the challenges are.
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Positioning Human Rights
in China-U.S. Relations

ROSEMARY FOOT

Human rights issues have always added a layer of complexity to the China--
U.S. relationship since the normalization of ties in the late 1970s. Today that
complexity has been magnified for three main reasons. First, geopolitical
rivalry between the two states has deepened as a result of China’s emergence
as a peer competitor; second, in both countries a rise in illiberal practices has
damaged the standing of human rights; and, third, there has been a turn on
both sides toward arguments emphasizing that the two protagonists are en-
gaged in a clash of values. The ambitions of the current Chinese leadership in-
clude a greater willingness to promote its own beliefs about how rights can best
be protected, to confront the notion of the universality and indivisibility of
human rights, and to close down any perceived challenge to the rule of the
Chinese Communist Party (CCP), including on human rights grounds, in both
the domestic and the international spheres. On the U.S. side, the Trump ad-
ministration shifted from outright dismissal of the value of human rights
diplomacy to an unconvincing attempt to present it as a core cause of the break-
down in Sino-American relations. The final stages of the Trump presidency, as
well as the start of the Biden administration, came to cast the struggle against a
resurgent People’s Republic of China (PRC) as one that pits a democratic
against an autocratic way of life, the outcome of which will shape the nature of
global order in the decades to come.
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This chapter traces the evolution of human rights matters in this bilateral
relationship, noting the wider impact of these developments on the progress of
the international human rights regime. It focuses first on the forms of leverage
on which both the Chinese and U.S. governments have been able to draw when
positioning this issue in their relationship. Changing policy priorities have af-
fected not only the extent to which they have focused on rights in their bilateral
relations, but also how these two states have operated within such multilateral
bodies as the United Nation’s Human Rights Council (UNHRC) and its fore-
runner, the UN Commission on Human Rights (UNCHR).

This chapter then illustrates two matters that have negatively affected the
current vitality of the rights regime. It notes the disruptive nature of the Trump
administration’s own attitude toward human rights and how it addressed that
issue in relation to China. It next considers the consequences of the coinci-
dence of these disruptive policies with a more ambitious and politically influ-
ential Chinese leadership seemingly determined to advance its own beliefs
about human rights.

Finally, the chapter argues that the coupling of China’s ideational power
with its material assets has generated some support for its policy stance on
human rights within UN bodies including the HRC. Beijing has also estab-
lished additional, non-UN-related human rights bodies, such as the South-
South Forum on Human Rights, to underscore the support it receives from
some other governments and to afford it additional opportunities to elaborate
its perspectives. These developments have added to the difficulties that the
Biden administration faces as it attempts to recover U.S. standing in this area,
to address the wider repercussions posed by an authoritarian state, as well as
to work with China on shared-fate issues. In consequence, the revitalization
of the international human rights regime, to which the Biden administration
wishes to add its weight, is in peril, and the notion of the universality and in-
divisibility of rights is significantly challenged.

U.S. Trade-Offs and China’s Levers

From the time of the Sino-American rapprochement, U.S. administrations have
been expected, or have had as an objective, to include a human rights dimension
in their policy toward China.! This has never been an easy task, not least because
China, as a major power in global politics, has drawn on its resources to con-
strain U.S. policy choices, underlining their contingent nature on this issue.
China’s strategic leverage has been manifested in earlier times in relation
to the former Soviet Union, and more consistently as a potentially veto-wielding
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permanent member of the UN Security Council. Later, U.S. calculations and
China’s behavior began to be affected by the latter’s growing attractiveness as
a trading, aid, and investment partner. With China’s economy continuing to
advance after the 2008-2009 global financial crisis and its offer of global pub-
lic goods—including the inauguration in 2013 of the Belt and Road Initiative
and the establishment in 2016 of the Asian Infrastructure Investment Bank—
Beijing determined it would become more active in defining its approach to
human rights. In particular, it sought various ways to promote economic de-
velopment as a priority right and to reduce forms of accountability for human
rights violations. Successes in these policy areas demonstrated that other states
were willing to follow China’s lead.

Beijing’s ability to use these two major levers was plain from the start of
the Sino-American rapprochement. President Jimmy Carter, for example, chose
to give priority to the rights record of the former Soviet Union, to highlight
that both Beijing and Washington viewed Moscow as their major strategic
enemy, and to argue that Beijing under paramount leader Deng Xiaoping had
turned a significant political corner, leaving behind the mass violations of rights
associated with the Maoist era.’

Inevitably, however, the regime’s bloody crackdown on demonstrators in
Tian’anmen Square in 1989 signified a major turning point in Sino-American
relations, sharply highlighting the need to hold China to account for its human
rights violations. The U.S. Congtess took a particularly firm position, and the
administration itself quickly determined that it would suspend all sales of
weapons and ban diplomatic exchanges between military leaders. It later an-
nounced it would curtail all meetings with the Chinese government above the
level of assistant secretary. U.S. representatives at the World Bank and Asian
Development Bank were instructed to postpone consideration of new loans to
Beijing, and some 45,000 Chinese students and senior scholars in the United
States had their visas extended.

Nevertheless, Beijing also benefited from having its crackdown on demon-
strators occur during the presidency of George H. W. Bush, who argued force-
fully on strategic and economic grounds that it was necessary to maintain
some contact with China. Relatively swiftly, various U.S. bans on diplomatic
exchanges were set aside, not least because as a permanent member of the UN
Security Council, and with veto power, China had bargaining clout. This was
used to good effect as Washington sought Beijing’s support of, or abstention
on, a U.S.-backed Security Council resolution authorizing the use of force to
eject Saddam Hussein’s armed forces from Kuwait. Over the course of this Gulf
crisis, China voted for all ten UN resolutions that imposed political, military,
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and economic sanctions on Iraq and, crucially, abstained on Resolution 678,
which legitimated the use of force against Iraqi troops. That abstention was
enough to persuade President Bush to receive the Chinese foreign minister in
Washington.*

Strategic developments aided China again during the George W. Bush pres-
idency, highlighting once again the conditional nature of U.S. attention to
Beijing’s human rights record. Certainly, the promotion of religious freedom
was a prominent part of the administration’s policy: Bush met the Tibetan spir-
itual leader, the Dalai Lama; spoke out on China’s harsh treatment of Falun
Gong practitioners; and condemned a repressive wave in Xinjiang in Octo-
ber 2001. However, China enjoyed positive repercussions from its support for
the United States after the terrorist attacks on U.S. soil in September 2001.
Beijing had voted for UN resolutions condemning the attacks and hosted an
Asia-Pacific Economic Cooperation conference in Shanghai in October 2001
that facilitated the negotiation of a supportive statement. More importantly
still, China interceded with its close ally Pakistan to persuade it to provide ac-
cess to U.S. armed forces in their fight against al Qaeda and its Taliban sup-
porters in Afghanistan.

China’s rewards included the U.S. decision in August 2002 to designate
the so-called East Turkestan Islamic Movement (ETIM) as a terrorist organ-
ization, though few specialists on Xinjiang have ever regarded this grouping
as a significant presence in that province. The designation has been used by
China, to this day, to justify its claims that the terrorist threat explains its pol-
icy of “re-education” with respect to Muslim Uyghurs residing in Xinjiang.
Bush also attended the 2008 Olympic Games in Beijing even though these
had acquired the meme of the “Genocide Olympics” as a result of China’s close
relationship with the rights-abusing government in Sudan.?

President Barack Obama came into power promising to position human
rights “not as a secondary interest” but as a “top priority that must be trans-
lated into concrete actions, and supported by all of the diplomatic, economic
and strategic tools at [the U.S. government’s] disposal.”® However, a determi-
nation to emphasize the cooperative and not solely the more adversarial areas
of the relationship with Beijing led Washington to draw attention regularly to
issues where their relationship could be viewed as complementary: for exam-
ple, conflict resolution in Afghanistan, counterterrorism, climate change, and
the nonproliferation of nuclear weapons.”

Thus, over three decades or more, strategic interventions regularly resulted
in a struggle for human rights issues to become a consistent, high-level, prior-
ity in U.S. policy toward China. Beijing took its opportunities where it could
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to protect itself from external criticism and advance its own policy positions
(as in the case of the ETIM designation), as well as to highlight that U.S. in-
consistencies in this policy area cast doubt on the universality of the rights re-
gime and exposed its politicization. China also started to mimic the State
Department’s annual report on human rights practices around the world, pro-
ducing its own record of U.S. human rights violations, especially highlighting
racism and gun violence in American society.

As China’s economic strength grew, U.S. policy toward that country un-
derscored yet further how the powerful could protect themselves from human
rights criticisms, while less well-endowed states attracted negative attention.
In the 1990s, for example, the United States attempted to make China’s Most
Favored Nation (MFN) trading status conditional on domestic improvements
in human rights protection. However, the U.S. business lobby publicly urged
President Bill Clinton to renew MFN unconditionally: some eight hundred
representatives of large and small businesses, trade associations, and farming
and consumer groups wrote to the president, insisting that U.S. jobs and prof-
its were at stake in the steadily expanding China market. Within a year of the
introduction of his linkage policy, the president capitulated.®

President Obama similarly found economic issues interfering in efforts to
give prominence to human rights questions, particularly as a result of the urgent
need to deal jointly with the global financial crisis. The U.S. secretary of state,
Hillary Clinton, controversially implied that “serious exchanges on global is-
sues” with Beijing, including the workings of the international economy, would
lead to a sacrifice of attention to human rights.” China’s significant holdings of
U.S. treasury bonds led her to remark privately to Australian prime minister,
Kevin Rudd, in March 2009: “How do you deal toughly with your banker?”"

China’s Trade-Offs and U.S. Levers

However, leverage has not only worked in one direction. Since the start of Chi-
na’s Reform and Opening policy in late 1978, Beijing has desired American
goods and investment, as well as access to the U.S. market. It has also sought
to cultivate an image as a “responsible great power,” and one that has com-
plied with dominant global norms."

This concern with image provided the United States and its mainly Euro-
pean partners with leverage in international bodies such as the UN Commis-
sion on Human Rights (CHR). To some degree “naming and shaming” worked
with Beijing. At the CHR, Washington drafted or cosponsored resolutions
critical of rights protections inside China nearly every year after 1990 until
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2005, some dealing explicitly with the situation in Tibet, others referencing
instances of abuse elsewhere in China. In all but one year (1995), China suc-
cessfully organized a “no-action” motion that prevented further progress on
these draft resolutions. But the success of those no-action motions required
the use of China’s political and economic capital and strong lobbying tactics.

Moreover, despite the inability to pass these condemnatory resolutions, Chi-
na’s resort to such a tactic served to keep the issue of its human rights record
on the international agenda and helped to draw Beijing into the rights regime.
To defuse criticism, Beijing decided to invite the UN’s Special Rapporteur on
Religious Intolerance, as well as the UN’s Working Group on Arbitrary De-
tention, to visit. In 1995 China also produced a new White Paper on Human
Rights that described its citizens’ increased abilities to claim their rights as
guaranteed by law."?

Image mattered in bilateral ties too, with the Clinton administration mak-
ing use of scheduled summits with President Jiang Zemin to encourage con-
cessions from China. In October 1997, on the eve of Jiang’s visit to Washing-
ton, he announced Beijing’s signature of the International Covenant on
Economic, Social, and Cultural Rights (ICESCR, ratified in March 2001) and
voiced a commitment to the indivisibility of rights. The Sino-American com-
muniqué, while acknowledging “major differences,” also referred positively to
the standing of the Universal Declaration of Human Rights.

It additionally pledged both to exchange legal experts and legal materials,
and to start legal training inside China. Jiang also agreed that three religious
leaders from the United States could visit his country, including Tibet. In Oc-
tober 1998, Beijing signed the International Covenant on Civil and Political
Rights (it has still not ratified this treaty). The signature appeared to be tied to
the initiation of a bilateral Sino-American human rights dialogue, the first
meeting being held in Washington in January 1999."

One goal of the dialogue was to couple the bilateral discussions with Wash-
ington’s UN strategy: as Katrin Kinzelbach has noted, the United States
“never dropped the threat of a [UN] resolution and did not agree to an un-
conditional continuation of the human rights dialogue.” For example, when it
tabled a CHR resolution in 2004, it argued that it was doing so because the
Chinese government had not fulfilled points agreed at the 2002 bilateral human
rights dialogue meeting, including inviting the UN Special Rapporteur on Tor-
ture to visit. Beijing extended that invitation in 2005, prompting the United
States to refrain from tabling a UN resolution criticizing China that year."

These U.S. tactics dwindled in later years, not least because of their reduced

effectiveness in the context of China’s growing economic power, as well as in-



Positioning Human Rights in China-U.S. Relations 37

creased developing-world membership in the UNHRC, which thus became
geographically more representative than the CHR. However, Washington used
other, lower-profile, routes to maintain some pressure. For example, in 2016
Western delegations, together with Japan, issued a statement expressing con-
cern at the “arrests and ongoing detention of rights activists, civil society lead-
ers, and lawyers” inside China as well as the “unexplained recent disappear-
ances and apparent coerced returns of Chinese and foreign citizens from outside
mainland China.”?

Thus, despite China’s own sources of leverage, it could be induced, at least
until the start of the second decade of this century, to undertake actions that
implied an acceptance that human rights conditions inside states were right-
fully a matter for international attention, and that all states were expected to
become members of treaty bodies. However, the resort to mutual bargaining
also demonstrated that on the U.S. side, human rights had regularly to com-
pete with a number of other major issues in the Sino-American relationship;
and on China’s side, in the absence of normative socialization, this suggested
that Beijing’s approach might change if both its dependence on U.S. economic
power and its assumption of the status benefits of maintaining a good rela-
tionship with the United States were to diminish. Not only could it consider
articulating more forcefully its own beliefs on these matters, but it would also
be better placed to resist the demands of others.

Indeed, China emerged as the world’s second-largest economy in 2010, the
leading trading nation in 2013, the leading destination for foreign direct in-
vestment (FDI) in 2012, and the second-largest source of overseas FDI. It is
now the largest trading partner of about two-thirds of the world’s economies
and accounts for about 19 percent of global output. In these circumstances,
its confidence in promoting its own politico-economic model has grown, and
that confidence has spilled over into its human rights diplomacy.

President Xi Jinping has several times exhorted the country’s diplomats to
lead the reform of global governance, and that includes reform of human rights
institutions. As with the regional organizations that Alexander Cooley refer-
ences in chapter 4 of this volume, Beijing has worked to repurpose bodies such
as the UNHRC, and has set up new human rights organizations that align
China more closely with the Global South.”® Moreover, the four years of the
Trump administration that seriously damaged U.S. identity as a democratic and
rights-protecting state provided opportunities for Beijing to advance its positions
in this policy area and to point to the hypocritical nature of the U.S. posture.
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The Disruptive Trump Era

It is widely accepted that the Trump presidency seriously tarnished the role of
the United States as a leading, if flawed, promoter of human rights. President
Donald Trump came to power having campaigned on a promise to “bring back
a hell of a lot worse than waterboarding.” On taking office, he issued an ex-
ecutive order banning citizens from seven Muslim states from entering the
United States and swiftly revoked U.S. membership of the UN’s HRC. Trump
also attacked and sanctioned officials working for the International Criminal
Court for their decision to investigate alleged abuses in Afghanistan by U.S.
service personnel.

Matters were no better inside the United States. President Trump threat-
ened the independence of the media and judiciary, regularly attacked the Black
Lives Matter movement, and refused to accept the 2020 election result. The
ensuing riot on January 6, 2021, when Trump supporters stormed the Capitol
building in Washington was believed by many around the world to have been
instigated by Trump himself."”

Known for his admiration of authoritarian leaders, Trump regularly heaped
praise on President Xi, describing him as a “terrific guy” in 2017, shortly after
the death of China’s human rights activist and Nobel Peace Prize recipient Liu
Xiaobo."® At a private meeting with Xi at the 2019 G-20 meeting, Trump
evinced sympathy for the Chinese government’s decision to engage in the mass
internment of Muslim Uyghurs in Xinjiang, apparently describing that as “ex-
actly the right thing to do.”” In response to developments in Hong Kong,
Trump told Xi in June 2019 that he would not condemn a Chinese crackdown
on the unrest.”’ Apart from these empathetic statements, Trump revealed his
overriding wish not to jeopardize the ongoing trade negotiations with Beijing,
which he clearly prioritized over other elements in the relationship, even as his
administration began to toughen its human rights—related China policy.

While President Trump was fixated on the trade deficit and on imposing
tariffs on a range of Chinese goods, others within his administration worked
to elevate the seriousness of the challenge China was said to pose to the U.S.
way of life, depicting it as an existential, ideological threat. Consequently
human rights issues became a core part of a “whole-of-government” approach
to China. Secretary of State Mike Pompeo took the lead in highlighting, along
with the national security adviser, the director of the Federal Bureau of Inves-
tigation, and the attorney general, the gravity of the challenge that China rep-
resented. Pompeo, in particular, excoriated the CCP-led authoritarian gov-
ernment in Beijing for its secrecy in the early stages of the outbreak of COVID-19,
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drew attention to its widespread human rights violations, and its use of sur-
veillance technologies to control its population (indeed the Trump adminis-
tration had already determined it would attempt to constrain developments
in this area).”!

Congress added its weight, passing legislation authorizing sanctions against
named Chinese officials in response to mass incarcerations in Xinjiang, and
removing Hong Kong’s Special Trading Status after Beijing passed its National
Security Law.? U.S. public attitudes toward China sank to a historic low, with
some 73 percent of those polled in 2020 holding a negative view of the coun-
try.”? Indeed, Andrew Nathan has argued that “values shifted from an ancil-
lary position in the Sino-American relationship to the unifying framework for
all elements of the strategic competition between the two countries.”?* This is
of signal importance because, as Jacques deLisle has noted, conflict over val-
ues is more zero-sum and “less amenable to compromise than are disputes over
more tangible interests.””> Whereas previously it had proved possible to mod-
ulate the divisions over human rights in Sino-American relations, it was now
more difficult to set these matters aside.

By the end of the Trump presidency, the discussion of China’s human rights
record had been extended into an ideological battle using language reminis-
cent of the Cold War. Pompeo’s focus on the CCP and his characterization of
the competition with China as between “freedom and tyranny” set the stage
for regular references to the challenge that an autocracy like China posed to
democratic forms of governance everywhere in the world.? Pompeo drove
home an uncompromising message that implied an ultimate U.S. goal of re-
gime change. The Trump administration, he said, had “exposed the nature of
the Chinese Communist Party and called it what it is: a Marxist-Leninist
regime that exerts power over the long-suffering Chinese people through brain-
washing and brute force.” He determined that the CCP had committed geno-
cide against the Muslim Uyghurs residing in Xinjiang, warning that if it was
“allowed to commit genocide and crimes against humanity against its own
people, imagine what it will be emboldened to do to the free world, in the not-
so distant-future.”*’

The problem was that Pompeo and others neglected the perspectives of
many governments and peoples outside the United States: that their country
had seriously damaged its credibility on these issues, not least because of the
administration’s assault on human rights at home. Few took seriously the idea
that Trump cared about human rights inside China. As the president of Free-
dom House told the Washington Post, although “the spread of authoritarian-
ism is a phenomenon that is proceeding quite nicely on its own,” the “outsize
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role” of the United States made a difference given what he called its status as
“one of the world’s oldest and most influential democracies.” A report by Free-
dom House underlined that authoritarian states now had “ample new fodder”
for their criticisms of the U.S. domestic human rights record; crucially, it
added, “and the evidence they cite will remain in the world’s collective mem-
ory for a long time to come.”*® Washington had all but surrendered any credi-
bility it might have had to lead on these issues abroad, facilitating Beijing’s
efforts to build support for its beliefs on human rights and for the arguments it

used to explain constraints on what it termed terrorists and religious extremists

inside China.

The Contemporary China Challenge

As noted eatlier, this loss in U.S. moral stature has coincided with the emer-
gence of a China that is more ambitious in promoting its perspectives on human
rights. In the past, Washington had had some success in building coalitions
of support in the UN’s human rights bodies and had kept some leverage on
human rights in play in the bilateral relationship. However, that is a more dif-
ficult undertaking in a period where China has started to reshape the interna-
tional human rights regime from within and has cast its authoritarian model,
with its emphasis on economic development and social stability under the guid-
ance of strong state institutions, as the best means of protecting people’s rights
(rather than the rights of individuals).

Thus, at the highest levels, and in domestic and international gatherings,
Chinese officials make the normative argument that legal sovereign equality
and noninterference in internal affairs are the most important norms govern-
ing state-to-state relations, and that the state is the best guarantor of human
rights. Beijing has attacked the universality of rights, arguing that all countries
“must proceed from . . . prevailing realities” and go their “own way.” It claims
that the CCP has “opened a new path of human rights protection, and added
diversity to the concept of human rights with its own practices.” Develop-
ment is cast as “the key to solving all China’s problems”; as having driven its
progress on human rights; and, by implication, as the solution for other devel-
oping countries—as shown in Beijing’s introduction of resolutions emphasizing
this point at the UNHRC. Beijing has described development as a foundational
right from which other human rights may flow, thus challenging the idea of the
indivisibility of human rights.’

China has also engaged in institutional shaping. It has pressured the
UNHRC to reduce attention to country-specific resolutions and attacked Spe-
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cial Rapporteurs for overstepping their mandates. It has worked to turn the
Universal Periodic Review process into one where countries such as China are
praised for their accomplishments rather than held to account for serious lapses
in rights protection. It has moved to constrain the role of independent human
rights nongovernmental organizations in UNHRC proceedings and attacked
the concept of a “human rights defender.” It has criticized the Office of the
High Commissioner for Human Rights for a failure to promote a “culture of
diversity” and attempted to restrict funding for human rights posts working
with the treaty bodies.

Moreover, Beijing has demonstrated that it can garner support for its stance
on these matters, successfully passing resolutions at the UNHRC that refer to
the “contribution of development to the enjoyment of all human rights” and
the promotion of “mutually beneficial cooperation in the field of human
rights.”" Letters and statements critical of Beijing’s egregious behavior in Xin-
jiang and Hong Kong have been countered by China’s supporters, who praise
its “remarkable achievements in the field of human rights,” its welcome efforts
to counter what Beijing claims is widespread terrorist sentiment among the
Muslim population in Xinjiang, and to reestablish security and stability in
Hong Kong.*!

To reinforce the message that Chinese positions receive widespread valida-
tion, Beijing has established alternative human rights organizations, such as
the South-South Forum on Human Rights, which has met in Beijing in 2017,
2019, and 2021. At its first meeting this body passed a Beijing Declaration on
human rights, reflecting China’s vision for human rights governance, and the
Chinese foreign minister advocated diversity and localization, claiming China
had “blazed an oriental pathway toward modernization.”?

Many of those in support of China are recipients of its economic largesse,
dependent on a good trading relationship, or concerned that they themselves
could be the target of criticism within bodies such as the UNHRC. In addi-
tion, China’s achievements, especially in poverty reduction, impress many de-
veloping countries, and they too advocate there should be more support for
the “right to development.” That China is said to have brought some 800
million people out of poverty is frequently referenced in UN reports and else-
where. Much as with the Millennium Development Goals, the UN’s Sustain-
able Development Goals (SDGs) are going to rely mightily on China if the
United Nations is to claim any degree of success.

Receptivity to Chinese messages also rests on a congruence of views: many
former colonized states are strongly attached to the idea of the legal sovereign
equality of states and noninterference in internal affairs. The asymmetrical
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power relations that characterize the modern international system give partic-
ular strength to these normative ideas. It is this fear of the strong imposing
their conceptions of justice on the weak that motivates a number of states to
support China’s arguments.

A Path to U.S. Recovery?

President Biden came into office promising to do all in his power to reverse his
predecessor’s toxic legacy and to repair the damage the Trump administration,
as well as Beijing, had inflicted on the human rights regime. The new adminis-
tration pledged to reinstate U.S. support for multilateralist approaches and in-
stitutions and to repair human rights deficiencies at home. It quickly announced
the return of the United States to the UNHRC as an “active observer,” with the
intention to seek election onto the Council for the 2022-2024 term.* Like
previous administrations, apart from Trump’s, the Biden administration, as
Secretary of State Antony J. Blinken remarked to the Council, would place de-
mocracy and human rights “at the center” of its foreign policy.>*

In those same remarks, Blinken acknowledged the damage to the U.S.
standing on human rights that had to be addressed. He recognized that “any
pledge to fight for human rights around the world must begin with a pledge
to fight for human rights at home,” referencing the prevalence of “systemic rac-
ism and economic injustice” in American society. Perhaps mindful of the
June 2020 call by UN independent rights experts for the United States to
address these matters, Blinken pointed to the swift action President Biden
had already taken to tackle “the root causes of these inequities, including in
housing, prison reform, improving the conditions of indigenous peoples, and
fighting discrimination against Asian Americans.”®

There were also some faint indications that the Biden administration bet-
ter understood the need to promote economic, social, and cultural rights in
rebuilding America’s image as a rights-protecting country. This is important
because attention to these matters will appeal to many countries represented
on the UNHRC. The United States has never ratified the ICESCR and any
attempt to do so now would not get U.S. Senate confirmation. However, in-
tended compliance with these rights made it into the “Interim National Secu-
rity Strategic Guidance” released in March 2021, which acknowledged that
for the United States to truly “build back better” at home, and in particular to
deal with systemic racism, required “aggressive action to address structures,
policies, and practices that contribute to the wealth gap, to health disparities,

and to inequalities in educational access, outcomes, and beyond.”*
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In a striking passage, the Interim Guidance linked many of these same goals
with projected U.S. actions overseas, promising development policies that
would bolster collective rights, including the provision of good-quality educa-
tional opportunities for children and youth, the advancement of gender equal-
ity, Lesbian, Gay, Bisexual, Transgender, Queer, Intersex (LGBTQI+) rights,
and the empowerment of women, as part of a broad “commitment to inclu-
sive economic growth and social cohesion.”” The administration promised a
turn away from using its military might overseas to deal with humanitarian
crises or to promote democracy: as Blinken noted, U.S. military interventions
“often come at far too high a cost, both to us and to others.”®

On China, however, the change in stance has not been as stark. A tough
policy toward that country stands out as one area of bipartisan consensus in a
polarized political environment, and public opinion polling indicates that
Americans’ trust of China is at a (new) historic low, with 89 percent viewing
Beijing as either a competitor or an enemy rather than a partner. Some
67 percent describe their feelings toward China as “somewhat cold” or “very
cold.” When both Democrats and Republicans were asked about the issues that
came to mind when they thought about China, human rights came top of the
list (20 percent), just above economic matters (19 percent).”’

These findings indicate that rights have become a prominent source of ten-
sion in the relationship, aligning neatly with general U.S. concerns about
China’s technological development, particularly in areas of personal surveil-
lance and on the principles of internet governance (see chapter 5 by Rana
Moustafa and chapter 8 by Emily Taylor, Kate Jones, and Carolina Caeiro).
The Biden administration has maintained that China’s repressive policies
toward the Uyghurs represent genocide, and the unfolding of the National Se-
curity Law in Hong Kong, together with further evidence of atrocities in
Xinjiang, have attracted a wide range of U.S. sanctions.

While there is less emphasis than before on the fact that China is led by
the Communist Party, the Biden administration has chosen to stress an essential
clash of values. In a series of official statements and documents, it has depicted
the world as being at “an inflection point” and “in the midst of an historic and
fundamental debate” about the nature of world order—one where there exist
powerful forces arguing that “autocracy is the best way forward” versus those
“who understand that democracy is essential to meeting all the challenges to
our changing world.”#°

Thus, while there is a desire for the U.S. relationship with China to be “col-
laborative when it can be,” it is plain that it will also be “competitive when it
should be . . . and adversarial when it must be.”*! With that “zero-sum” framing
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of a clash of values, it will be difhicult to find points of agreement with Beijing
on other major issues such as climate change, the nonproliferation of nuclear
weapons, and global health crises. Moreover, past U.S. behavior has shown how
difficult it is to demonstrate consistent application of policies linked to values.

A prominent emphasis on contesting values may also weaken the ability of
the Biden administration to form a coalition of support behind a policy that
firmly criticizes the PRC for its human rights transgressions. Beijing has found
supporters within the UNHRC, and many other states do not favor a con-
frontational framing of relations with China, even if several remain concerned
about the evidence of internal repression.

Policy Implications and Recommendations

Maintaining a human rights strategy attentive to the idea of the universality and
indivisibility of rights is a particularly challenging proposition at a time of greater
Chinese influence, and when powerful memories remain of Trump’s egregious
disregard of human rights internationally and domestically. China has built co-
alitions of support in part as a result of its transactional diplomacy but also
through its obviously successful transition from being one of the poorest devel-
oping countries in the Maoist era to its current status as the second-largest econ-
omy in the world. Many other countries want to accord development a primary
place in the human rights canon, as well as to protect a Westphalian vision of
state sovereignty. Beijing can be expected to pursue these lines of argument dis-
cursively and through its diplomatic actions within the UN and elsewhere.

The United States has rightly decided that it needs to show some humility
about the country’s own human rights failings; as President Biden has put it,
“We’ll be a much more credible partner because of these efforts to shore up
our own foundations.”#? It should also leverage its ability to combine the United
States” own economic strength and political influence with a range of demo-
cratic states similarly concerned about the advance of authoritarian practices.
Such states should swiftly make good on their offer to provide alternatives to
the scholarships, training, economic investments, and aid that China has made
available. A U.S. administration committed to multilateralism will also need
to work through the difficulties associated with generating a consistent and
united message with its partners on human rights matters, including the joint
imposition of sanctions when deemed necessary and appropriate.’3

Beyond that, Washington and other like-minded governments need to re-
mind Beijing of the legal requirements associated with the many human
rights treaties it has signed, all of which are built on the assumption that human



Positioning Human Rights in China-U.S. Relations 45

rights are not solely of domestic concern but also a matter for international
scrutiny. China similarly needs to be publicly challenged when its rhetoric
threatens the notion of the universality and indivisibility of human rights, as
reflected in the UN Charter that it claims to revere, in the Universal Declara-
tion of Human Rights, and in the SDGs. Its attacks on human rights defend-
ers and on human rights organizations in UN bodies similarly need to be con-
fronted, and additional methods of support for civil society actors operating
under heightened constraints need to be identified.

In addition, China’s position on development as a foundational right could
be countered, given that Beijing does not actually treat development as a right,
but as a policy determined by the party-state. Moreover, a developmental ap-
proach that results in negative externalities (such as pollution and rising in-
equality) has been a marked feature of the Chinese model, impacts that have
proved extremely difficult for its leaders to remedy. Beijing’s argument that na-
tionally determined policies provide the most effective means of dealing with
the shared-fate issues that now threaten the survival of humanity is essentially
outdated in our interdependent world.

Perhaps in response to some of these weaknesses and criticisms, there is
some wavering in support for China in bodies such as the UNHRC and the
UN General Assembly that could be exploited. For example, although China
was voted back onto the UNHRC for a period of three years, the numbers in
support of its application were lower than in past bids, most likely as a result
of evidence regarding its harshly repressive policies in Xinjiang and Hong
Kong.*4 Developments such as this suggest that an active U.S. presence within
the UN’s human rights institutions may appeal beyond the Western group and
could lead to the building of successful supportive coalitions.

However, also vital to that success is the challenging requirement for the
United States to maintain a position on human rights that attends not only to
the source of the inequities within American society, but also to those that exist
in so many other countries around the globe.
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THREE

Crossing the “Redline”

Engaging Russia in the Multilateral Order

NANDINI RAMANUJAM AND VISHAKHA WIJENAYAKE

Russia is clamoring to reclaim its influence over its near abroad by using its
military might. As of May 2022, tensions between the West and Russia have
reached a tipping point following Russia’s “special military operation” in
Ukraine.! The unabashed use of force by Russia against one of its neighbors has
shifted the international legal and security order, pushing countries such as Fin-
land and Sweden to seek NATO membership.?> At the domestic level, the in-
creasing crackdown on the opposition, and civil society organizations such as
Memorial International, as well as the press and media outlets, leaves no doubt
that the Russian regime is blatantly undermining human rights within its bor-
ders.? This chapter underlines the importance of holding Russia accountable for
its egregious human rights violations domestically and abroad. But at the same
time, the chapter argues that strategies of isolation may do more harm than
good in the long term. To this end we explore avenues to prevent powerful yet
authoritarian actors such as Russia from further eroding the post—World War II
international order founded on liberal values and principles. The global com-
munity will need to explore strategies to ward off the emergence of parallel in-
ternational orders based on anti-liberal values and principles.

The chapter provides an overview of the checkered history of post-Soviet
Russia’s relationship with human rights. Russia’s chaotic transition to a semi-
institutionalized democracy and market economy in the 1990s was marked
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by a brief period in which it attempted to align itself to the international lib-
eral order and, with it, the human rights normative and institutional order.*
However, for the past two decades, Russia’s aggressive military strategy in its
near abroad, allegations of cyberattacks, poisoning of political opponents and
critics, and election meddling in foreign jurisdictions have strained relations
with the United States and Europe.

During the presidency of Donald Trump, whose relationship with Presi-
dent Vladimir Putin was the subject of spirited debate and speculation, Russia’s
actions leading to breaches of the international order went largely unchal-
lenged by the United States, its main geopolitical rival. But the tide has shifted
since the election of Joe Biden as president. He has stated that the United States
will not recognize Russia’s annexation of Crimea, which was a violation of in-
ternational law.> He has further refused to accept the results of the March 2021
referendum in which 95 percent of voters in Crimea expressed support for a
union with Russia.’ The United States imposed sanctions over Russia’s treat-
ment of Alexei Navalny, a leading political opponent of Putin and an anticor-
ruption activist, and is reviewing its position toward Russia over cyberattacks
against U.S. elections and agencies as well as bounties being offered to Taliban-
linked groups to target U.S. forces.” Following the February 2022 Russian ag-
gression against Ukraine, the United States, along with other G7 countries,
have imposed unprecedented sanctions at the individual, sectoral, and financial
levels.® With over 14 million people displaced and thousands of civilian casual-
ties to date,’ there is a real danger that the situation in Ukraine could become a
protracted armed conflict, leaving Russia a pariah state in total isolation.

The U.S. shift has highlighted potentially volatile and rapidly evolving
geopolitical competition and Russia’s conflictual relationship with the United
States and Europe over the liberal international system. There is little consen-
sus among scholars and policy advocates on whether and how to engage Rus-
sia constructively in the multilateral global order and what consideration should
be given to its failure to comply with human rights norms in such endeavors."
For his part, Putin has been defiant, as indicated in his April 2021 State of the
Union address: “I hope that no one will think about crossing the ‘redline’ re-
garding Russia. We ourselves will determine in each specific case where it will
be drawn.”"! Recently emboldened by constitutional amendments that would
potentially extend his term as president, he continues to challenge standards
of collective global governance and accountability, including international
human rights law. Russia under Putin no longer feels the need to justify its
actions to stay in line with international law; it is prepared instead to draw its
own redlines boldly regarding its own domestic political and foreign policy
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agendas. Can the multipolar global world accommodate Russia’s blatant at-
tempt to undermine the international legal order to assert its relevance? Or
can that order be reformed through Russia’s inclusion in ways that strengthen
and update its component elements?

The Cold War era’s human rights discourse reflected the reality of a bipo-
lar world: the USSR’s narrative that privileged socioeconomic rights was en-
gaged in an ideological battle with the liberal, individualist notion of rights
focused on civil and political freedoms. Today, however, the world stage has
an increasing number of diverse actors, with states such as China and India
bringing their own counternarratives to human rights and development. These
new actors form nuanced geopolitical relationships that do not subscribe to a
bipolar world order. For example, India’s abstention in the UN General As-
sembly vote against Russian aggression partly stems from its reliance on Russia
for arms and to counterbalance “Chinese hegemony in their shared neigh-
borhood.”™ At the same time, India is a member of the Quad, along with
Australia, Japan, and the United States, showing its strategy to make allies with
Western and liberal countries.'”” Amid these complex global power structures,
Russia’s superpower status has waned to expose a vulnerable nation with a
highly undiversified, oil-dependent economy and a declining population.’ The
era of democratization following the demise of the Soviet Union is regarded
by those nostalgic about the Soviet past as “the lost decades” when Russia faced
embarrassment on the international stage.”® Wild West capitalism empowered
oligarchs to take over state assets, leaving Russians with a desire for stability
and economic recovery.

Putin’s domestic political rhetoric has capitalized on this wounded national
pride and nursed it with a romanticized narrative of the Soviet legacy and an
unhealthy dose of nativism. He has repressed domestic opposition instead of
purging corruption, while at the same time rewarding political and economic
allies with lucrative deals and himself amassing a personal fortune. Russia has
turned into a kleptocracy within which an anticorruption activist such as Na-
valny was able to capture the imagination of Russians and become an interna-
tional figure challenging Putin’s regime.'® Russia has also moved on from being
regarded as a country in democratic transition to being labeled by Freedom
House as “a consolidated authoritarian regime.”" In the exercise of its authori-
tarian powers, Moscow mimics and taunts certain aspects of democratic gov-
ernance, as and when it suits its interests.'®

As noted earlier, it is important to hold Russia accountable for the human
and economic costs of its human rights violations and international interven-
tions. However, treating it solely as a rogue state or isolating it can lead to further
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deterioration in a rapidly evolving and disintegrating multipolar global order.
Russia’s role among the Permanent Five (P-5) in the United Nations Security
Council (UNSC), as well as its nuclear arsenal and arms supply to other nations,
make it imperative that the West strive to find pathways for constructive engage-
ment that could also be extended to a post-Putin Russia. Three decades after the
emergence of the Russian Federation, its political and judicial institutions retain
many characteristics of the old regime. Identifying the sociopolitical and histori-
cal dimensions of Russia’s reluctance to adopt the current human rights para-
digm needs to be a precondition for any such engagement. To build a more
sustainable and inclusive international order, and foster a democratic and rule of
law-abiding institutional culture within Russia, measures to ensure the account-
ability of the Russian state will need to be complemented by a constructive en-

gagement with the Russian state, civil society, and its people.

Human Rights at Home

In January 2021, over 200,000 protesters gathered across 125 cities in Russia,
including in rural, agricultural regions and conservative strongholds, to de-
mand the release of arrested opposition politician Navalny.” This event refo-
cused global attention on Russia’s suppression of internal dissent. Distressingly,
these tactics have been used by Putin before, and often. Boris Nemtsov, a fierce
critic of the Kremlin, was assassinated in 2015.2° The relentless persecution of
Navalny is similar to the 2003 arrest, subsequent trials, and prolonged incar-
ceration of Mikhail Khodorkovsky.?! In these cases, an already centralized, per-
sonalized power structure demonstrated its willingness to use its iron fist to
secure Putin’s will.??

Borrowing from the Soviet era, Russia has also instrumentalized laws to
restrict opposing voices and democratic participation in politics. A law of
July 2012 requires nongovernmental organizations (NGOs) to register as “for-
eign agents” if they receive donations from abroad. Later legislation adopted
in May 2015 gives prosecutors the power to sanction both foreign and inter-
national organizations working in Russia that are labeled “undesirable,” as well
as Russian organizations and nationals involved with such “undesirable organ-
izations.”* Dmitry Dubrovsky states that by cutting Western funding of Rus-
sian NGOs, such laws allow the authorities to reinforce their control over civil
society and fuel paranoia among Russians that the United States is interfering in
Russia’s internal affairs.2* Media and academic freedoms have also been severely
curtailed during Putin’s regime, and strict regulations have been imposed on
internet service providers and social media platforms.? This domestic stifling of
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freedom of expression casts an ominous cloud over civil society efforts to rally
support against violations of human rights perpetrated by the Russian re-
gime. The importance of local civil society activism must not be undermined
if an organic culture of human rights is to take root in Russia.

Russia’s relationship with the modern human rights framework, as en-
shrined in UN and regional treaties and implemented through UN Charter
mechanisms and regional courts, is distinct and complex. Historically, the
USSR played a significant role in shaping international human rights law, par-
ticularly through the promotion of socioeconomic rights. It argued that po-
litical rights become illusory when the right to work and to a decent livelihood
and the right of children to an adequate education are not guaranteed.?® Not
only did the Soviet Union ensure that socioeconomic and cultural rights were
enshrined in international treaties, but it also constitutionally guaranteed these
rights domestically to its citizens, including the provision of free health care,
education, and cultural resources.?” Following Marxist concepts of history and
economic justice, this guarantee of civil and political rights was contingent on
conformity with the socialist system.?® Accordingly, the Soviet understanding
of human rights was one where the state was central in both conferring rights
and imposing duties on citizens. In addition to supporting socioeconomic
rights, as a matter of state principle, the USSR’s rhetoric placed a high value
internationally on state sovereignty and noninterference in internal affairs as
cornerstones of international law.

The collapse of the USSR and the ensuing transition to democracy was cou-
pled with accepting human rights obligations under both the European and
the UN frameworks, which meant Russia’s de jure endorsement of the liberal
human rights paradigm.®® This precipitated a deviation from the dominance
of the collective over the individual that is often noted as a key element of Rus-
sian culture.” The departure from the socialist form of government was man-
ifested in the more liberal articulation of human rights, for example, through
enshrining guarantees in the 1993 Constitution to protect private property
rights and, along with these, a modern market economy.?* This was mirrored
in the economic reforms (shock therapy) and privatization, which in turn en-
gendered social consequences including a drop in the standard of living for
some during the “lost decades.” This transformation revealed how shifts in
economic policies and social welfare structures can have severe impacts on
human lives and security; life expectancy within Russia fell following the end
of the Cold War.?* The financial crisis of 1998 and the devaluation of the rou-
ble only added to increasing disillusionment within the country with the

promise of an open economy and liberal domestic policies.
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The belief that transplanting Western laws would contribute to Russian de-
velopment assumes that imitation of Western liberal democracies leads to eco-
nomic and political progress. According to Brian Z. Tamanaha, the template
of capitalism, democracy, the rule of law, and universal human rights that works
in a given society may not work the same way in another society with differ-
ent arrangements and underpinnings.” Transplanting foreign principles and
institutions, including liberal iterations of human rights principles, cannot be
expected to show immediate results in a country unless it is accompanied by
appropriate shifts in legal culture and mentality.®® Likewise, while imitation
of Western norms was prevalent in post—Cold War Russia, this experience did
not lead to a complete conversion of values.?” The historical inclination toward
a powerful centralized state still permeates the Russian worldview. Moreover,
the failures of transplanted models led to popular distrust and even rejection
of the liberal frameworks of human rights and rule of law, especially as pro-
moted by outside powers—a sentiment Putin has used to his benefit. There-
fore, the critique of Russia’s performance in relation to human rights would
benefit from looking beyond Putin’s dominant, singular narrative and paying
closer attention instead to Russia’s institutional culture.’®

The Russian Constitution and its recent amendments highlight the fric-
tion within Russia between the legacy of historical privileging of socioeconomic
rights and the struggle to stop the country from sliding into authoritarianism
by asserting more civil and political freedoms. In April 2021 Putin gave the
final approval to legislation that would amend the Constitution. The consti-
tutional amendments reinforce a subset of socioeconomic rights. Although sur-
veys in general, and especially in political climates such as Russia’s, have to be
taken with more than just a grain of salt, a January 2020 survey of Russians
noted that more than 80 percent of respondents supported the changes, con-
sistent with the population’s strong support for socioeconomic rights and the
involvement of the state in the economy and society.” The amendments es-
tablished that the minimum wage cannot be less than the poverty threshold
and required that pensions and cash payments be indexed to inflation.”’ In a
clever political move, the amendments were linked to the president’s political
ambitions to consolidate power, such as a change that would allow Putin to
remain in power for twelve more years after his fourth presidency ends in 2024
and would grant the president the authority to dismiss Constitutional Court
judges and other senior judges for misconduct. This does not bode well for a
Russia that is already suffering from a serious erosion of the rule of law and
lack of protection of human rights in a situation where the executive has un-
checked power and the separation of powers is weak.
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The constitutional amendments further allude to Russia’s thousand-year
history and its purported traditional ideals and beliefs. Moscow seems to be
taking a page out of Beijing’s playbook, which has also capitalized on emo-
tionally popular, nationalist rhetoric to portray China as a victim of bullying
Western powers.?! This nativist rhetoric advocates for an exceptional position
for Russia within human rights. It has also been a point of leverage, enabling
popular support for 2013 “anti-LGBTQ [Lesbian, Gay, Bisexual, Transgen-
der, Queer] laws” to be whipped up by exalting the traditional Russian family
and portraying voices that advocate for civil rights and progressive values as
reflecting foreign, decadent, liberal sociopolitical ideologies.*? This regressive
attitude toward the rights of the LGBTQ community has become a geopoliti-
cal symbol against Western liberalism, allying Russia with other conservative
European states such as Poland.

The Kremlin’s rejection of certain elements of the liberal democratic model
stems from its political objective of consolidating power free from external chal-
lenges. But it is not a coherent alternative to Western liberalism.** The notion
of “sovereign democracy” advanced by Putin’s regime reverts to a Soviet nar-
rative built around the relationship between the people and the government,
united to accomplish a “national idea,” thereby upholding “collective concern
for national sovereignty in the guise of ‘sovereign democracy.””4* It lacks the
participatory or deliberative nature of democracy, which can truly accommo-
date a plural polity conducive to the respect and fulfillment of human rights.®®
The idea of sovereign democracy also comes with Slavophile undertones and
endorses the view that Russians must represent themselves and seek organic
change rather than having liberal values, which include civil and political rights,
imposed on them by external forces.“® In this manner, Putin has framed the
universal human rights framework as Western particularism, which is por-
trayed as having been designed to interfere in other countries’ internal affairs
while imposing double standards.” What is needed is a robust civil society
within Russia that challenges these narratives of nativism and promotes a lan-
guage of multilateralism and human rights. However, with the Russian state’s
intensifying crackdown on the internet, media, and civil society following its
aggression on Ukraine, the already constrained democratic space has further
closed down.*® While global attention stays focused on Ukraine, it is critical
to finds ways to offer assistance, and lend solidarity to independent media and
civil society actors in Russia to empower citizens to hold the Russian state ac-
countable for its gross violations of international law human rights.
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Europe: A Contested Relationship

Russia’s entry into the Council of Europe (CoE) in 1996 ushered in an era of
hope for legislative, judicial, and other institutional reforms.* Russia ratified
the European Convention on Human Rights (ECHR) in 1998. In the five
years after it joined the CoE, Russia passed more than 2,300 federal laws and
carried out reforms to implement human rights guarantees and ensure con-
formity with international law.”® However, the speech Putin delivered at the
2007 Munich Security Conference, which North Atlantic Treaty Organization
(NATO) nations found surprising and disappointing at the time, has proved
to be prophetic of Moscow’s approach to international relations and signaled
that Russia no longer wanted to be seen as a student of more “advanced” de-
mocracies.”' Following its brief flirtation with liberal democratic transforma-
tion, Russia has reverted to its tradition of a strong state with no appetite for
liberal human rights influences from Europe.’” The ideological clashes that un-
derpin its reluctant engagement with the European human rights framework
can be traced back to its discontent at being subsumed into a European sys-
tem while striving to reclaim its legacy as an empire in its own right.

On March 16, 2022, the CoE decided that Russia can no longer be one of
its member states. On the preceding day, the Russian government had formally
notified its wish to withdraw from the CoE and communicated its intention
to denounce the ECHR.> This is not Russia’s first battle with the CoE. Fol-
lowing Russia’s annexation of Crimea in March 2014, the Parliamentary As-
sembly of the CoE suspended the country’s voting rights. These were restored
in June 2019, but not before Russia had retaliated by withholding funding and
threatening to leave the CoE. These tensions are emblematic of the tangible
impacts of Russia’s consolidation of power in its near abroad have on its rela-
tionship with regional multilateral forums, including the European human
rights framework. They also reveal Europe’s powerlessness to hold Russia truly
accountable for its military aggression and human rights violations.” Domes-
tic support for its exploits in its near abroad has fortified Russia’s confronta-
tional practices with the European human rights framework in the past. This
support is facilitated by a narrative that reinforces the need to take aggressive
measures to prevent perceived threats to the “projected identity of a ‘Russian
world’ (Russkii Mir)” encompassing the Russian language and culture, and a
common, Russia-centric past.” This further highlights Russians’ discontent
that the end of the Communist period went hand in hand with the disinte-
gration of the Soviet Union—a geographical and cultural space—and the legacy
of a heroic Soviet identity to which the people had a sentimental attachment.
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However, even while recognizing the misinformation and suppression of facts
about the war within Russia, it remains doubtful whether the domestic sup-
port for nativist rhetoric will be able to withstand the impact of Western
sanctions that are constantly being intensified.’® The economic costs of
sanctions and the isolation of Russians from the global space is expected to
weaken support for Russia’s empire-building agenda.

Russia’s inclusion in the European framework had meant that its efforts to
consolidate power in its near abroad have entailed vital and increasing scru-
tiny through a human rights lens. On March 1, 2022, prior to Russia’s CoE
exit, the European Court of Human Rights (ECtHR) responded positively to
a request by Ukraine to issue interim measures against Russian military ac-
tion by calling on Russia to refrain from targeting civilians and other protected
persons and objects.” Russia’s human rights violations had previously come
under judicial scrutiny at the ECtHR. For example, in July 2004, in Zlascu
and Others v. Moldova and Russia, the majority of the Grand Chamber of
ECtHR found that Russia rendered support to Transdniestria amounting to
“effective control.”® The Court has also delivered judgments relating to the
situation in Chechnya in the North Caucasus.”® A recent example of the
ECtHR'’s regulation of Russian human rights obligations in its near abroad is
the Georgia v. Russia (II) decision delivered on January 21, 2021, concerning
allegations by the Georgian government of administrative practices on the
part of the Russian Federation, such as unlawful detention, violating the right
to life, freedom from torture, and freedom of movement of displaced persons,
and the obligation to carry out effective investigations, among others.®® More-
over, Ukraine v. Russia (re Crimea) (applications 20958/14 and 38334/18), which
were declared partly admissible in January 2021, concern Ukraine’s allega-
tions of Russia’s violations of the ECHR in Crimea through administrative
practices that include killing and shooting, unlawful automatic imposition of
Russian citizenship, and suppression of non-Russian media.®! While Europe
has attempted to rein in Russia’s military muscle-flexing through these human
rights—based legal maneuvers, Russia’s departure from the CoE and its denun-
ciation of the ECHR challenge the enforcement of human rights in Russia
through these mechanisms. Judicial accountability of Russian actions in its
near abroad has shifted from human rights forums to the International Crim-
inal Court (ICC) with the Prosecutor of the ICC deploying investigators and
forensic experts to Ukraine in order to advance its investigations into crimes
under the Rome Statute.®?

Previously, however, the scrutiny by the European human rights framework
had extended not only to Russia’s activities in its near abroad but also to its
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domestic suppression of dissent. The ECtHR has made several interventions
regarding violations of Navalny’s human rights by Russian authorities.®® In
February 2021, it ordered Russia to release him from jail, stating that a failure
to do so would be a contravention of the ECHR.® The Russian Ministry of
Justice has rejected what it refers to as “crude interference into the judicial sys-
tem of Russia.”® Russia has increasingly resisted complying with the ECcHR.
In 2014 the latter issued its judgment in the Yukos case, which concerned a
company managed by Mikhail Khodorkovsky; it ordered a payment of
1,866,104,634 euros, which Russia has not made.®® In July 2015, the Russian
Constitutional Court ruled that in exceptional cases Russia could deviate from
its obligation to enforce an ECtHR judgment if this was the only possible way
to avoid a violation of the fundamental principles and norms of the Russian
Constitution.” This principle was also incorporated into national legislation
in December 2015.% This is despite Article 15(4) of the 1993 Constitution,
which states that where an international treaty conflicts with domestic legisla-
tion, the international treaty rule prevails. The Venice Commission, in its Final
Opinion of June 13, 2016, stressed that the execution of ECtHR judgments
“is an unequivocal, imperative legal obligation, whose respect is vital for pre-
serving and fostering the community of principles and values of the European
continent.”® According to the proposed amendments to the Russian Consti-
tution, the Constitutional Court will be able to rule on whether or not deci-
sions contradicting the Constitution and taken by international bodies to which
Russia is party can be applied.”

Russia has further attempted to challenge the European human rights
framework by creating alternative subregional forums, a point further elabo-
rated in chapter 4 by Alexander Cooley. The Commonwealth of Independent
States was created in 1991 following the fall of the Soviet Union and was in
theory intended to preserve the economic, political, and military ties of for-
mer Soviet republics. In practice, it aimed to extend Russia’s hegemonic shadow
within the region.”! Europe has not reacted to such efforts positively. For ex-
ample, a report finalized in 2001 by the Committee on Legal Affairs and
Human Rights of the Assembly of Europe concluded regarding the compati-
bility of the Convention on Human Rights and Fundamental Freedoms of the
Commonwealth of Independent States (CIS Convention) and the ECHR that
“no regional human rights mechanism should be allowed to weaken the unique
unified system of human rights protection offered by the ECHR and its Court
of Human Rights.” This report therefore confirmed the primacy and supremacy
of both the ECHR and ECtHR, and it urged CoE member or applicant states
that are also members of the CIS not to sign or ratify the CIS Convention.”?
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The establishment of the CIS and its human rights framework can be seen as
a Russian effort to create a plurality of forums within the European land-
scape, thereby potentially challenging the universalist framework of human
rights presented in the ECHR. Russia has also taken advantage of multilat-
eral institutions such as the Eurasian Economic Union (EAEU), the Shang-
hai Cooperation Organization (SCO), and the Brazil, Russia, India, China,
and South Africa (BRICS) group to remain relevant amidst shifting power
structures in the global order.”

Such efforts to challenge the universal human rights order by creating paral-
lel subregional organizations invite the question: does a multipolar world mean
there have to be multiple, conflicting sets of human rights standards? Interna-
tional legal experts have come to accept fragmentation as an inevitable feature
of an increasingly complex international legal architecture. However, are a new
vision and new leadership needed for inclusive global governance, so that com-
mon ground and core ideals can be identified within plurality? Acknowledging
points of ideological tension is key to fostering constructive and continuous dia-
logue, which is necessary for the recalibration of the international order in our
multipolar world. Likewise, what is manifested through these clashes between
Russia and Europe are ideological conflicts undergirding their respective under-
standings of human rights.”* For example, Valery Zorkin, chairman of Russia’s
Constitutional Court, has stated that it is senseless to choose between freedom
and security, calling security one of the main human freedoms, for the sake of
which the state can restrict others.”> These ideological tensions further demon-
strate Russia’s rejection of its role as belonging to the European periphery.

Within the CoE, Russia was a powerful member with a history of chal-
lenging Western notions of liberty and the importance of human rights.”® Now,
it may project instead a narrative in which it presents itself as the center of its
own civilization. What has also become a theme of Putin’s regime is that sover-
eignty has come to be equated with independence from Western influence, and
with it, the liberal human rights framework.”” A foreign policy approach toward
Russia cannot ignore its self-description as “an autonomous political subject” or
a “sovereign democracy.”’® However, the “unrestrained pursuit of the national
interest” that comes as part and parcel of this political project is perhaps justifi-
ably interpreted in Europe as a manifestation of Russian imperialism.” It is im-
perative that Russia’s unbridled challenge to international order be checked.
However, Russia’s move to isolate itself does not facilitate accountability through
the European Human Rights framework. Accountability through International
Criminal Law forums while necessary, may not address the panoply of human
rights violations of Russian policies, both within and beyond its borders. Rus-



Crossing the “Redline” 61

sia’s departure from the European framework closes the door, at least tempo-
rarily, to facilitating more nuanced understandings of human rights consider-
ing the economic and sociopolitical realities of those living in Russia.

Russia in the UN Security Council

The UNSC is representative of a post—World War II great-power structure, with
five states that are nuclear powers capable of determining global security deci-
sions through their vetoes. To what extent these states” power within the UNSC
reflects their modern strength and influence beyond the confines of the UNSC
is debatable. However, simply by virtue of their power within the Security
Council, they have been given a significant platform that enables them to per-
petuate their relevance and impose their interests on other states. It is a forum
that deals with conflicts and security concerns that have profound human
rights implications on the ground. In February 2022, the UNSC, including
Russia, was able to speak in one voice through a watered-down statement call-
ing for peace in Ukraine.®® Despite this gesture, Russia has made it clear that
it does not shy away from using its power in the UNSC to forward its own
geopolitical agenda. For instance, since 2012, Russia has been increasingly in-
volved in the Syrian conflict through both aerospace support and ground
forces to combat the Islamic State and Western-backed, moderate opposition
groups fighting against the Assad regime.®' Russia has demonstrated that in
the Syrian conflict it can leverage how the situation develops to its own ad-
vantage, in particular through the use of its UNSC veto power.®? In exercis-
ing its veto it has undercut human rights on the ground by denying Syrians
access to cross-border assistance,®® to the detriment of their socioeconomic
rights and human security that Russia purports to champion.

Russia’s actions in multilateral institutions such as the UNSC have to be
seen in light of its ambitions to restructure axes of global power away from the
Euro-Atlantic space, with a view to establishing itself as a key player in the
emerging multipolar system.®* China and Russia are acting as opportunistic
strategic partners exercising a soft balancing of power within the UNSC by co-
ordinating their actions on key international issues, one of their objectives being
to manage U.S. power within the Middle East.®> Moreover, India and Russia
have agreed to work closely on key issues at the UNSC, “in keeping with the
special and privileged strategic partnership between the two countries.”® Rus-
sia has also been extending its power and influence in Africa through business
partnerships as well as state-to-state diplomatic and knowledge-sharing en-
deavors. The self-image that Russia tries to project pits itself against Western
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countries that have a history of colonial subjugation.’” Accordingly, a report
by the Valdai Club, a progovernment think-tank, states that “African coun-
tries still see Russia as their most likely ally in protecting their interests on the
international stage and as a natural counterbalance to the hegemonic aspira-
tions of one or several world powers.”8® While such claims may not reflect the
reality of Russia’s exercise of power in foreign countries, historically or at pre-
sent, this narrative is indicative of the allies it is trying to build and the image
it is attempting to project globally. Not unlike other P-5 countries, Russia uses
its UNSC veto power to achieve greater clout, with clear implications for
human rights accountability at the UN. It does so in a manner that prevents
the UNSC from acting to protect human rights in countries where Moscow’s
foreign policy interests are at stake.

Russia’s actions in the UNSC regularly demonstrate its capacity to bring
instability to the international arena.?” It has consistently vetoed resolutions
on Syria, often with the backing of China. For example, in July 2020 both
states vetoed a resolution proposed by Belgium and Germany, which, among
other things, demanded that the Syrian authorities comply immediately with
their obligations under international human rights law. In vetoing the resolu-
tion, Russia introduced its own draft resolution, which limited the number of
crossing points to only one.”® The U.S. representative has accused Russia of
creating a false choice between humanitarian aid, sovereignty, and sanctions,
and failing to save the lives of the Syrian people by siding with Bashar al-Assad’s
regime. Similarly, in 2012 Russia vetoed a resolution on Syria, claiming that
the UNSC refused to take its amendments into account.” Beyond the Syrian
context, in March 2021 Russia failed to support a resolution (which among
other things expressed concern at violations of human rights) with regard to
the military coup in Myanmar.”* In 2008, it vetoed a resolution on the situa-
tion in Zimbabwe, voicing its support for diplomatic measures adopted by lead-
ers of other African states.”® This is a pattern that shows Russia’s consistent
derailing of UNSC efforts to take proactive measures that seck to address hu-
manitarian situations affecting civilians’ human rights, by alluding to alternative
resolutions and the potential for diplomatic solutions that have questionable
capacity to deliver practical results.

Sanctions have become a go-to tool of Western states to punish other states
for human rights violations. For example, following the recent attacks on
Ukraine, a series of new sanctions were issued against Russia by the EU, North
American, and some Asian states.?* The UNSC, however, remains an ill-suited
forum to impose sanctions against Russian threats to international security and
human rights. This is so as Russia, for its part, has used its veto power to op-
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pose UNSC resolutions that aim to implement sanctions, especially when its
interests are at stake. In doing so, Russia has raised concerns about the impact
of sanctions on individuals on the ground. For instance, it has noted the im-
pact that imposing sanctions on the Assad regime would have on the Syrian
people and territories under government control, specifically stating that in-
creased shortages “of food, medicines and basic commodities, as well as rising
inflation, are their direct consequences.” The Syrian crisis demonstrates a fun-
damental aspect of Russia’s public stance on international intervention, which
opposes any implicit or explicit endorsement by the Security Council of the
removal of an incumbent government.”® However, in all these instances, Rus-
sia’s demands for nonintervention need to be critically assessed in the context
of its unequivocal pursuit of its own geopolitical and economic interests

Moreover, Russia has used language suggesting the West is pitted against
state sovereignty, stating that Western members’ calculations “to use the Secu-
rity Council of the United Nations to further their plans of imposing their own
designs on sovereign States will not prevail.”®” This rhetoric can also be seen in
its labeling of France, the United Kingdom, and the United States, as “the
troika of the three Western permanent members of the Security Council,” and
seeking to delegitimize Britain by referring to its “colonial customs.”® Russia,
therefore, has promoted a divisive narrative of two camps among the veto mem-
bers, identifying itself as belonging to the camp that defends the sovereignty of
the “non-West” and the Global South. These practices are eroding the basis for
common understandings that are prerequisites of an international order and
well-functioning multilateral institutions, while failing to offer a coherent alter-
native. Analyzing the language used by Russia in the UNSC is important, given
that these shared understandings are generated and maintained through social
interaction.” Jean-Marc Coicaud identifies two layers of principles that bind
the international community together. The first relates to the elementary but
crucial goal of securing the existence and coexistence of states—principles such
as nonintervention in the internal or external affairs of other states, interna-
tional cooperation, and good faith. The second layer comprises principles con-
cerned with the democratic aspects of international relations, such as respect for
human rights.'®® By accusing Western nations of infringing state sovereignty
and violating norms of nonintervention, the language used by Russia in its
statements in the UNSC tends to engage the first layer of principles, striking at
the heart of what binds the international community together.
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Recommendations

Ivan Krastev wrote in 2007 that “western policymakers are torn between their
desires to ‘talk tough’ and ‘teach Russia a lesson’ and the realization that the
West has limited capacity to influence Russia’s policies.””! This limitation can-
not be pinned down to one root cause but rests on Russia’s continuing power
within major international organizations, its unabashed exercise of aggression
and military might both at home and abroad, the personality cult of President
Putin, and a political culture of Russian exceptionalism with regard to the lib-
eral human rights framework. This is particularly observable with the imposi-
tion of sanctions on Russia, which has not had a high success rate in achiev-
ing the intended human rights objectives. So far, the West’s tactics to hold
Russia accountable, including through naming and shaming of individuals,
have largely failed to yield results in improving that country’s human rights
record. It remains to be seen whether the recent spate of sanctions on indi-
viduals as well as on various sectors will be successfully manipulated by the
regime, as done in the past, to amplify its anti-West rhetoric.!%?

On the other hand, adopting an approach of “strategic patience” in antici-
pation of an inevitable decline in Russian power is also not wise, especially
while the security of its neighbors and well-being of threatened individuals
hang in the balance.'® Some strategies for enhancing the human rights agenda
focus on Putin himself and expect that a regime change would improve the
situation. While acknowledging that a different leader would bring a different
style and rhythm to international and domestic human rights policy, a Putin-
focused strategy ignores the reality that “the fundamentals of the Russian ide-
ological narrative are shared across the spectrum of the political elite.”*4 In
any event, regime change itself remains problematic, given that Putin’s sup-
pression of opposition makes it almost impossible to gauge his popularity, and
the Russian mindset that favors the status quo “reconciles Putin’s supporters
with his no-alternative legitimacy formula.”'” However, we do not want to
advocate defeatism, offering instead three recommendations that might help
turn the tide on Russia’s relationship with human rights.

First, supporting local civil society remains vital, whether it is to facilitate
regime change or to spread awareness of human rights and build a culture of
human rights from within. Although this is not a unique or novel suggestion,
it is one that is worth repeating. Attempts to transplant human rights through
external imposition have been largely unsuccessful in Russia. Sally Engle Merry

has compellingly demonstrated that international human rights norms are not
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fixed but need to grow roots through a process of “vernacularizing,” which
is critical if they are to be adapted and legitimized in the local context.'° It is
also important to recognize, as Cooley does in chapter 4, that civil society is
not a monolith and can itself become infiltrated by government interests,
whether through the Kremlin or through more transnational influences.'” A
more challenging aspect of this proposal is to identify tangible ways in which
the international community can support Russian civil society amid a strict
crackdown on any civil society entities that are afhliated with foreign donors,
as well as constant threats to dissidents’ lives and security. One very simple
way to support human rights activists and scholars who are compelled to leave
the country to continue their work is to provide such individuals with protec-
tion and resources abroad, as well as to facilitate mobility by making it easy
for them to obtain visas to participate in international conferences and other
forums. Importantly, on a more structural level, diplomatic engagement with
Russia should consistently prioritize and incentivize the need to reverse the re-
strictions on civil society imposed through legal amendments. The recent de-
cision of the Supreme Court of Russia to liquidate Memorial International
demonstrates that the Russian judiciary cannot be trusted to act as an effec-
tive check on state repression of civil society. Therefore, any demands to pro-
tect dissenting voices and civil society should be coupled with the need for the
separation of powers that facilitates independent institutions.

Second, the global community must urgently recalibrate the human rights
agenda so that it reflects the interdependency of human rights norms and con-
cerns.'®® The decades following the end of the Cold War have produced various
critiques and challenges to the “one size fits all” liberal human rights agenda.'*
Its formal guarantees appear overinflated when juxtaposed with its thin de facto
implementation on the ground. The current paradigm’s tilt toward civil and po-
litical rights as seen through the lens of negative obligations continues to under-
mine the importance of positive obligations that are necessary for the realization
and the interdependency of all rights, including socioeconomic rights, group
rights, and third-generation rights."’ Russia is undermining civil and political
liberties by highlighting this discrepancy in the attention given by the West to
economic rights. This dangerous trend must be reversed as these rights are not
mutually exclusive and in fact are interdependent, operating as one “ecosystem.”
Such a recalibration of the human rights agenda would gain broader legitimacy
and buy-in from diverse states. This is not an invitation to lower human rights
standards but a plea to refocus on the core structure of human rights principles

in its entirety, with a plural and diverse international society in mind.
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Third, bilateral and multilateral interactions must continue. The interna-
tional community has sought to punitively exclude Russia from the world stage
while Russia isolates itself with the support of only a few like-minded allies.
In either case, Russia’s presence continues to be felt even in its absence from
international forums, showing no remorse for its continued transgressions. Rus-
sia’s isolation also raises the difficulties of attempting to protect the human
rights interests of individual Russians while imposing sanctions whose adverse
economic effects will trickle down to ordinary Russian citizens. Isolationism
also shuts down bilateral and multilateral interactions that are necessary to
identify core values that can be shared by and bind together a heterogeneous
international community.

Despite the complexity of the issue, the existing human rights accountabil-
ity measures and advocacy initiatives need to be supplemented with inclusive
project-based multilateralism, which has shared values as a goal rather than as a
precondition.™! It is crucial to identify windows of opportunity where such en-
gagement becomes possible. The 2030 Agenda for Sustainable Development is
an apt example. It is an inclusive agenda in which human rights are integrated,
and it acts as a forum with concrete milestones and relatively uncontroversial
goals, the achievement of which would still have significant positive impacts on
human freedoms and dignity.""? The Sustainable Development Goals (SDGs)
strive to overcome siloed, piecemeal approaches and therefore are seen as inter-
dependent, each integral to achieving sustainable development."? Most impor-
tantly, the agenda is a global platform with which Russia voluntarily engages;
this can be contrasted with its usual approach of supporting subregional organ-
izations that fragment human rights. While Russia’s performance in working
toward the SDGs leaves a lot to be desired, the process of voluntary reporting by
the state, in combination with civil society shadow reports, can facilitate a nu-
anced dialogue and engagement with Russia on contentious issues." In the face
of Russia’s exit from the CoE, the ICC is becoming a pivotal forum to raise ac-
countability for violations suffered by civilians’ at the hands of Russia on for-
eign soil, even though Russia, much like China and the United States, does not
accept the jurisdiction of the ICC. Future possibilities for global engagement
may also have to envision forums currently not viewed as spaces for advancing
human rights concerns. Such approaches may not explicitly use the language of
human rights but could be more effective in achieving core human rights objec-
tives of freedom and dignity.

Every day seems to be a new day on Russia regarding human rights within
its borders and when it comes to its deployment of military forces within the
borders of its neighbors. In these volatile conditions, isolationist strategies may
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be a helpful bargaining tool. However, they do not entirely replace dialogue
and engagement, especially as a long-term strategy. Despite the violence un-
folding in Ukraine, President Volodymyr Zelensky remains confident about
talks between Ukraine and Russia taking place at a future date and has stated
that a bilateral talk between him and Putin might end the war in Ukraine.'
Even amid war, optimism for bilateral engagement continues. This chapter
urges cautious engagement with Russia in both bilateral and heterogeneous
forums to supplement the existing accountability mechanisms, with the pri-
mary objective of ameliorating the situation of civil society and individuals
within Russia as well as those affected by Russian action beyond its borders.

Notes

1. “Russian Federation Announces ‘Special Military Operation’” in Ukraine as Se-
curity Council Meets in Eleventh-Hour Effort to Avoid Full-Scale Conflict,” Secu-
rity Council, 8974th Meeting (Night), February 23, 2022, https://www.un.org/press
/en/2022/sc14803.doc.htm; “Russia Rejects U.S. Suggestions It’s Looking for Pretext
to Invade Ukraine,” Associated Press, January 17, 2022, https://www.cbc.ca/news
/world/russia-ukraine-tension-1.6317497; “Sanctions on Putin Would Be Step Too Far,
Kremlin Warns U.S.,” Moscow Times, January 13, 2022, https://www.themoscowtimes
.com/2022/01/13/sanctions-on-putin-would-be-step-too-far-kremlin-warns-us
-a76033; John Haltiwanger, “Russia Warns It Will Sever Ties with the US If It Sanc-
tions Putin over Ukraine Crisis,” Business Insider, https://www.businessinsider.com
[russia-warns-it-will-cut-ties-with-us-if-putin-sanctioned-over-ukraine-2022-1.

2. “Finland and Sweden Submit Applications to Join NATO,” North Atlantic Treaty
Organization News, May 18, 2022, https://www.nato.int/cps/en/natohq/news_195468
.htm?selectedLocale=en.

3. Anna Chernova and Joshua Berlinger, “Russian Court Shuts Down Human
Rights Group Memorial International,” CNN World, December 28, 2021, https://
www.cnn.com/2021/12/28/europe/memorial-international-russia-intl/index.html;
“Memorial: Russia’s Civil Rights Group Uncovering an Uncomfortable Past,” BBC
News, January 2, 2022, https://www.bbc.com/news/world-europe-59853010; hteps://
www.fidh.org/en/region/europe-central-asia/russia/russian-courts-deal-a-blow-to
-the-very-core-of-russia-s-civil-society.

4. In this chapter references to the liberal human rights paradigm mean the human
rights framework enshrined in the multilateral human rights treaties implemented
through UN Charter mechanisms as well as the European regional treaties and Court.

5. “Biden: “We Will Stand with Ukraine’ against Russia on Crimea,” A/ Jazeera,
February 26, 2021, www.aljazeera.com/news/2021/2/26/biden-we-will-stand-with
-ukraine-against-russia-on-crimea.

6. “Crimea Referendum: Voters ‘Back Russia Union,” BBC News, March 16, 2014,
www.bbc.com/news/world-europe-26606097.


https://www.un.org/press/en/2022/sc14803.doc.htm
https://www.un.org/press/en/2022/sc14803.doc.htm
https://www.cbc.ca/news/world/russia-ukraine-tension-1.6317497
https://www.cbc.ca/news/world/russia-ukraine-tension-1.6317497
https://www.themoscowtimes.com/2022/01/13/sanctions-on-putin-would-be-step-too-far-kremlin-warns-us-a76033
https://www.themoscowtimes.com/2022/01/13/sanctions-on-putin-would-be-step-too-far-kremlin-warns-us-a76033
https://www.themoscowtimes.com/2022/01/13/sanctions-on-putin-would-be-step-too-far-kremlin-warns-us-a76033
https://www.businessinsider.com/russia-warns-it-will-cut-ties-with-us-if-putin-sanctioned-over-ukraine-2022-1
https://www.businessinsider.com/russia-warns-it-will-cut-ties-with-us-if-putin-sanctioned-over-ukraine-2022-1
https://www.nato.int/cps/en/natohq/news_195468.htm?selectedLocale=en
https://www.nato.int/cps/en/natohq/news_195468.htm?selectedLocale=en
https://www.cnn.com/2021/12/28/europe/memorial-international-russia-intl/index.html
https://www.cnn.com/2021/12/28/europe/memorial-international-russia-intl/index.html
https://www.bbc.com/news/world-europe-59853010
https://www.fidh.org/en/region/europe-central-asia/russia/russian-courts-deal-a-blow-to-the-very-core-of-russia-s-civil-society
https://www.fidh.org/en/region/europe-central-asia/russia/russian-courts-deal-a-blow-to-the-very-core-of-russia-s-civil-society
https://www.fidh.org/en/region/europe-central-asia/russia/russian-courts-deal-a-blow-to-the-very-core-of-russia-s-civil-society
http://www.aljazeera.com/news/2021/2/26/biden-we-will-stand-with-ukraine-against-russia-on-crimea
http://www.aljazeera.com/news/2021/2/26/biden-we-will-stand-with-ukraine-against-russia-on-crimea
http://www.bbc.com/news/world-europe-26606097

68 NANDINI RAMANUJAM AND VISHAKHA WIJENAYAKE

7. Abigail Williams and others, “U.S., E.U. Impose Sanctions on Russia over Na-
valny’s Poisoning,” NBC News, March 1, 2021, www.nbcnews.com/news/world/u-s
-eu-set-impose-sanctions-russia-n1259249.

8. “Fact Sheet: United States and G7 Partners Impose Severe Costs for Putin’s War
against Ukraine”, The White House Briefing Room, May 8, 2022, https://www
whitehouse.gov/briefing-room/statements-releases/2022/05/08/fact-sheet-united
-states-and-g7-partners-impose-severe-costs-for-putins-war-against-ukraine/#:~:text
=The%20United%20States%20will%20sanction,Stock%20Company %20
NTV%20Broadcasting%20Company.

9. “How Many Ukrainians Have Fled Their Homes and Where Have They Gone?,”
BBC News, May 25, 2022, https://www.bbc.com/news/world-60555472; “Ukraine:
Civilian Casualty Update 22 April 2022,”,News: Office of the High Commissioner
for Human Rights, April 22, 2022, https://www.ohchr.org/en/news/2022/04/ukraine
-civilian-casualty-update-22-april-2022.

10. See, for example, Thomas Graham, “Let Russia Be Russia,” Foreign Affairs,
November/December 2019, www.foreignaffairs.com/articles/russia-fsu/2019-10-15/let
-russia-be-russia; Dylan Myles-Primakoff, “America’s Russia Policy Must Not Ignore
Human Rights,” Atlantic Council (blog), March 9, 2021; Emma Ashford and Matthew
Burrows, “Reality Check #4: Focus on Interests, Not on Human Rights with Russia,”
Atlantic Council (blog), March 5, 2021, www.atlanticcouncil.org/content-series/reality
-check/reality-check-4-focus-on-interests-not-on-human-rights-with-russia/.

11. “Presidential Address to the Federal Assembly,” Team of the Official Website
of the President of Russia, April 21, 2021, http://en.kremlin.ru/events/president/news
165418.

12. Gareth Price, “Ukraine War: Why India Abstained on UN Vote against Rus-
sia,” Chatham House, March 25, 2022, https://www.chathamhouse.org/2022/03
/ukraine-war-why-india-abstained-un-vote-against-russia; Frédéric Grare, “A Question
of Balance: India and Europe after Russia’s Invasion of Ukraine,” European Council
on Foreign Relations, May 16, 2022, https://ecfr.eu/publication/a-question-of-balance
-india-and-europe-after-russias-invasion-of-ukraine/.

13. Vikas Pandey, “Quad: The China Factor at the Heart of the Summit,” BBC
News, May 24, 2022, hetps://www.bbc.com/news/world-asia-india-61547082.

14. Bethany Wright, “What the Pandemic Exposes about Russian Dependence on
Oil,” World Crunch, November 16, 2020, https://worldcrunch.com/business-finance
/what-the-pandemic-exposes-about-russian-dependence-on-oil; Daniel Treisman, “Is
Russia Cursed by Oil?,” Journal of International Affairs 63, 2 (2010).

15. Vladimir Popov, “The Long Road to Normalcy,” UNU-WIDER Working
Paper 2010/13 (2010), p. 2.

16. Miriam Lanskoy and Dylan Myles-Primakoft, “The Rise of Kleptocracy: Power
and Plunder in Putin’s Russia,” Journal of Democracy 29, 1 (2018), pp. 76-77. Also
see Karen Dawisha, Putin’s Kleptocracy: Who Owns Russia? (New York: Simon and
Schuster, 2014).


http://www.nbcnews.com/news/world/u-s-eu-set-impose-sanctions-russia-n1259249
http://www.nbcnews.com/news/world/u-s-eu-set-impose-sanctions-russia-n1259249
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/08/fact-sheet-united-states-and-g7-partners-impose-severe-costs-for-putins-war-against-ukraine/#:~:text=The%20United%20States%20will%20sanction,Stock%20Company%20NTV%20Broadcasting%20Company
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/08/fact-sheet-united-states-and-g7-partners-impose-severe-costs-for-putins-war-against-ukraine/#:~:text=The%20United%20States%20will%20sanction,Stock%20Company%20NTV%20Broadcasting%20Company
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/08/fact-sheet-united-states-and-g7-partners-impose-severe-costs-for-putins-war-against-ukraine/#:~:text=The%20United%20States%20will%20sanction,Stock%20Company%20NTV%20Broadcasting%20Company
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/08/fact-sheet-united-states-and-g7-partners-impose-severe-costs-for-putins-war-against-ukraine/#:~:text=The%20United%20States%20will%20sanction,Stock%20Company%20NTV%20Broadcasting%20Company
https://www.whitehouse.gov/briefing-room/statements-releases/2022/05/08/fact-sheet-united-states-and-g7-partners-impose-severe-costs-for-putins-war-against-ukraine/#:~:text=The%20United%20States%20will%20sanction,Stock%20Company%20NTV%20Broadcasting%20Company
https://www.bbc.com/news/world-60555472
https://www.ohchr.org/en/news/2022/04/ukraine-civilian-casualty-update-22-april-2022
https://www.ohchr.org/en/news/2022/04/ukraine-civilian-casualty-update-22-april-2022
http://www.foreignaffairs.com/articles/russia-fsu/2019-10-15/let-russia-be-russia
http://www.foreignaffairs.com/articles/russia-fsu/2019-10-15/let-russia-be-russia
http://www.atlanticcouncil.org/content-series/reality-check/reality-check-4-focus-on-interests-not-on-human-rights-with-russia/
http://www.atlanticcouncil.org/content-series/reality-check/reality-check-4-focus-on-interests-not-on-human-rights-with-russia/
http://en.kremlin.ru/events/president/news/65418
http://en.kremlin.ru/events/president/news/65418
https://www.chathamhouse.org/2022/03/ukraine-war-why-india-abstained-un-vote-against-russia
https://www.chathamhouse.org/2022/03/ukraine-war-why-india-abstained-un-vote-against-russia
https://ecfr.eu/publication/a-question-of-balance-india-and-europe-after-russias-invasion-of-ukraine/
https://ecfr.eu/publication/a-question-of-balance-india-and-europe-after-russias-invasion-of-ukraine/
https://www.bbc.com/news/world-asia-india-61547082
https://worldcrunch.com/business-finance/what-the-pandemic-exposes-about-russian-dependence-on-oil
https://worldcrunch.com/business-finance/what-the-pandemic-exposes-about-russian-dependence-on-oil

Crossing the “Redline” 69

17. “Russia,” Nations in Transit 2021, Freedom House, https:/freedomhouse.org
/country/russia/nations-transit/2021.

18. William Partlett, “Can Russia Keep Faking Democracy?,” Brookings, May 22,
2012, www.brookings.edu/opinions/can-russia-keep-faking-democracy/; Aryeh Neier,
“The Imitation Games That Authoritarians Play,” New Republic, March 24, 2020,
hetps://newrepublic.com/article/156777/imitation-games-authoritarians-trump-putin.

19. “Alexei Navalny: Germany Urges EU Action over Novichok Poisoning,” BBC
News, September 3, 2020, www.bbc.com/news/world-europe-54010741; “Russian Op-
position Leader Navalny Arrested upon Arrival in Moscow,” Politico, January 17,
2021, www.politico.eu/article/russian-opposition-leader-alexei-navalny-arrested-upon
-arrival-in-moscow/; Anastasia Edel, “The Berlin Patient,” Foreign Policy, April 25,
2021, hteps:/foreignpolicy.com/2021/04/25/navalny-protest-dissent-russia-putin.

20. “Why Was Boris Nemtsov Murdered?,” Politico, March 5, 2015, www.politico
.eu/article/why-was-boris-nemtsov-murdered/.

21. “The Khodorkovsky Trial: A Report on the Observation of the Criminal Trial
of Mikhail Borisovich Khodorkovsky and Platon Leonidovich Lebedev, March 2009
to December 2010,” International Bar Association’s Human Rights Institute
(IBAHRI), September 2011; “Russian Oligarch in London Fatalistic about His Safety
from Actack,” The Guardian, March 20, 2018, www.theguardian.com/world/2018/mar
/20/russian-oligarch-in-london-fatalistic-about-his-safety-from-attack; “Russian Busi-
nessmen Declared Prisoners of Conscience after Convictions Are Upheld,” Amnesty
International, October 13, 2011, https://web.archive.org/web/20111013071109
/http://www.amnesty.org/en/for-media/press-releases/russian-businessmen-declared
-prisoners-conscience-after-convictions-are-uph.

22. Michael Waller, Russian Politics Today: The Return of a Tradition (New York:
Palgrave, 2005).

23. “Russia: Persecution of ‘Undesirable’ Activists,” Human Rights Watch, Janu-
ary 18, 2020, www.hrw.org/news/2020/01/18/russia-persecution-undesirable-activists#
i~:text=The%20law%200n%20%E2%80%9Cundesirable%20organizations,%2C%20
defense%2C%200r%20constitutional%20order.

24. Dmitry Dubrovsky, “Foreign Agents and Undesirable Organizations,” /WM
Post 116 (Fall 2015), p. 21.

25. “Online and on All Fronts,” Human Rights Watch, July 18, 2017, www.hrw
.org/report/2017/07/18/online-and-all-fronts/russias-assault-freedom-expression; “Rus-
sia: Growing Internet Isolation, Control, Censorship,” Human Rights Watch,
June 18, 2020, www.hrw.org/news/2020/06/18/russia-growing-internet-isolation
-control-censorship. In 2018 Russia filed a lawsuit to limit access to the Telegram mes-
saging app after the company refused to give Russian state security services access to
its users” secret messages. In March 2021, Russia started suing five social media plat-
forms for allegedly failing to delete posts urging children to take part in illegal pro-
tests concerning the detention of Navalny. See “Russia Files Lawsuit to Block Tele-
gram Messaging App,” Reuters, April 6, 2018, www.reuters.com/article/us-russia


https://freedomhouse.org/country/russia/nations-transit/2021
https://freedomhouse.org/country/russia/nations-transit/2021
http://www.brookings.edu/opinions/can-russia-keep-faking-democracy/
https://newrepublic.com/article/156777/imitation-games-authoritarians-trump-putin
http://www.bbc.com/news/world-europe-54010741
http://www.politico.eu/article/russian-opposition-leader-alexei-navalny-arrested-upon-arrival-in-moscow/
http://www.politico.eu/article/russian-opposition-leader-alexei-navalny-arrested-upon-arrival-in-moscow/
https://foreignpolicy.com/2021/04/25/navalny-protest-dissent-russia-putin
http://www.politico.eu/article/why-was-boris-nemtsov-murdered/
http://www.politico.eu/article/why-was-boris-nemtsov-murdered/
http://www.theguardian.com/world/2018/mar/20/russian-oligarch-in-london-fatalistic-about-his-safety-from-attack
http://www.theguardian.com/world/2018/mar/20/russian-oligarch-in-london-fatalistic-about-his-safety-from-attack
https://web.archive.org/web/20111013071109/http://www.amnesty.org/en/for-media/press-releases/russian-businessmen-declared-prisoners-conscience-after-convictions-are-uph
https://web.archive.org/web/20111013071109/http://www.amnesty.org/en/for-media/press-releases/russian-businessmen-declared-prisoners-conscience-after-convictions-are-uph
https://web.archive.org/web/20111013071109/http://www.amnesty.org/en/for-media/press-releases/russian-businessmen-declared-prisoners-conscience-after-convictions-are-uph
http://www.hrw.org/news/2020/01/18/russia-persecution-undesirable-activists#:~:text=The%20law%20on%20%E2%80%9Cundesirable%20organizations,%2C%20defense%2C%20or%20constitutional%20order
http://www.hrw.org/news/2020/01/18/russia-persecution-undesirable-activists#:~:text=The%20law%20on%20%E2%80%9Cundesirable%20organizations,%2C%20defense%2C%20or%20constitutional%20order
http://www.hrw.org/news/2020/01/18/russia-persecution-undesirable-activists#:~:text=The%20law%20on%20%E2%80%9Cundesirable%20organizations,%2C%20defense%2C%20or%20constitutional%20order
http://www.hrw.org/report/2017/07/18/online-and-all-fronts/russias-assault-freedom-expression
http://www.hrw.org/report/2017/07/18/online-and-all-fronts/russias-assault-freedom-expression
http://www.hrw.org/news/2020/06/18/russia-growing-internet-isolation-control-censorship
http://www.hrw.org/news/2020/06/18/russia-growing-internet-isolation-control-censorship
http://www.reuters.com/article/us-russia-telegram/russia-files-lawsuit-to-block-telegram-messaging-app-idUKKCN1HD143

70 NANDINI RAMANUJAM AND VISHAKHA WIJENAYAKE

-telegram/russia-files-lawsuit-to-block-telegram-messaging-app-idUKKCN1HD143;
“Russia Sues Google, Facebook, Twitter for Not Deleting Protest Content: Report,”
CTV News, March 9, 2021, www.ctvnews.ca/sci-tech/russia-sues-google-facebook
-twitter-for-not-deleting-protest-content-report-1.5339374.

26.21 U.N. GAOR, C.3 (1396th mtg,) 109, 112, U.N. Doc. A/C.3/SR.1396 (1966).

27. In the Soviet Constitution of 1977, these are the right to work (Article 40),
right to rest and leisure (Article 41), right to free health care (Article 42), right to so-
cial security (Article 43), right to housing (Article 44), right to education (Article
45), and right to cultural benefits (Article 46). See also the 1936 Constitution.

28. In the Soviet Constitution of 1977, rather than characterizing civil and politi-
cal rights as negative rights requiring state nonintervention, the state’s role in the posi-
tive obligations relating to civil and political rights was expressly delineated. As was
the case with the 1936 Constitution, civil and political rights were guaranteed but
with obvious caveats: according to Article 50, freedom of speech, of the press, and of
assembly, meetings, street processions, and demonstrations are guaranteed in accor-
dance with the interests of the people and in order to strengthen and develop the so-
cialist system. Mary Hawkesworth, “Ideological Immunity: The Soviet Response to
Human Righes Criticism,” Universal Human Rights 2, 1 (1980), pp. 67—84.

29. Bill Bowring, “Russia and Human Rights: Incompatible Opposites,” Girtin-
gen Journal of International Law 1, 2 (2009), pp. 257-67.

30. Ibid.

31. Mikhail Antonov, “Conservatism in Russia and Sovereignty in Human Rights,”
Review of Central and East European Law 39, 1 (2014), p. 24.

32. See Russia’s Constitution of 1993, Articles 8, 9, 35, and 36; property rights
provisions received detailed regulation in the Civil Code of 1994, the Land Code of
2001, and various other specialized legislative acts.

33. Vladislav Starzhenetskiy, “Property Rights in Russia: Reconsidering the So-
cialist Legal Tradition,” in Russia and the European Court of Human Rights: The Stras-
bourg Effect, edited by Lauri Milksoo and Wolfgang Benedek (Cambridge University
Press, 2018), pp. 295-97, 299; Felix Yurlov, “Russia—A Lost Decade,” World Affairs:
The Journal of International Issues 3, 3 (1999), pp. 80-95; Michael D. Intrilligator and
others, “What Russia Can Learn from China in Its Transition to Market Economy,”
in Clumsy Solutions for a Complex World: Governance, Politics and Plural Perceptions,
edited by Marco Verweij and M. Thompson (Basingstoke, U.K.: Palgrave Macmil-
lan, 2006).

34. Stephen Holmes and Ivan Krastev, 7he Light That Failed: Why the West Is Los-
ing the Fight for Democracy (New York: Pegasus Books, 2020), p. 84.

35. Brian Z. Tamanaha, “The Primacy of Society and the Failures of Law and De-
velopment,” Cornell International Law Journal 44, 2 (2011), pp. 209-15.

36. Mikhail Antonov, “Philosophy Behind Human Rights: Valery Zorkin vs. the
West?,” in Russia and the European Court of Human Rights, pp. 150-57.

37. Holmes and Krastev, Zhe Light That Failed, p. 79. Antonov, “Conservatism in

Russia,” p. 13, states that Russian judges and lawyers continue to view attempts to


http://www.reuters.com/article/us-russia-telegram/russia-files-lawsuit-to-block-telegram-messaging-app-idUKKCN1HD143
http://www.ctvnews.ca/sci-tech/russia-sues-google-facebook-twitter-for-not-deleting-protest-content-report-1.5339374
http://www.ctvnews.ca/sci-tech/russia-sues-google-facebook-twitter-for-not-deleting-protest-content-report-1.5339374

Crossing the “Redline” 71

advance international jurisprudence at the cost of Russian domestic law as an inad-
missible encroachment upon Russian sovereignty.

38. Nandini Ramanujam, Mara Verna, and Julia Betts, “Rule of Law and Economic
Development: A Comparative Analysis of Approaches to Economic Development across
the BRIC Countries,” Rule of Law and Economic Development Research Group, De-
cember 2012, pp. 78-79: “The Soviet Union’s institutions were themselves largely a con-
tinuation of tsarist institutions, which were predicated on absolutist law and oligarchy.”

39. JleBama-LieHTp»: 64% pPOCCHSH TOTOBBI y4acTBOBAaTh B TOJIOCOBAHUH O
nornpaBkax B Korcrturynuro, 72% ux mogaepxar’, 10 pespains 2020 [Levada Cen-
ter: “64% of Russians are ready to vote on amendments to the Constitution, 72% will
support them,” February 10, 2020], https://meduza.io/news/2020/02/10/levada-tsentr
-64-rossiyan-gotovy-pouchastvovat-v-golosovanii-o-popravkah-v-konstitutsiyu-72
-ih-podderzhat.

40. “Russians Vote on Putin’s Reforms to Constitution,” BBC News, June 25, 2020,
www.bbc.com/news/world-europe-5317606.

41. Suisheng Zhao, “China’s Pragmatic Nationalism: Is It Manageable?,” Wash-
ington Quarterly 29, 1 (2005), pp. 131-44. For a discussion on China’s foreign policy
and engagements with human rights, see “Exploring Public International Law Issues
with Chinese Scholars—Part 4,” International Law Programme Roundtable Meeting
Summary, Chatham House, June 2-3, 2018, www.chathamhouse.org/2018/06
[exploring-public-international-law-issues-chinese-scholars-part-four.

42. On nativism, see Benedike Harzl, “Nativist Ideological Responses to Euro-
pean/Liberal Human Rights Discourses in Contemporary Russia,” in Russia and the
European Court of Human Rights, edited by Milksoo and Benedek, pp. 355-56; on
LGBT and the rights of the traditional family, see Federal Law 135-FZ, June 29, 2013,
on “propaganda of non-traditional sexual relations” and Federal Law 167-FZ, July 2,
2013, on measures relating to adoptions; and Andrea Chandler, “Russia’s Laws on
‘Non-Traditional” Relationships as Response to Global Norm Diftusion,” International
Journal of Human Rights 25, 4 (2021), pp. 616-18.

43. Harzl, “Nativist Ideological Responses,” p. 358; Holmes and Krastev, 7he Light
That Failed, p. 132.

44. Antonov, “Conservatism in Russia,” p. 25.

45. Nancy Fraser, “Rethinking the Public Sphere: A Contribution to the Critique
of Actually Existing Democracy,” Social Text 25/26 (1990), pp. 56—80.

46. Antonov, “Conservatism in Russia,” p. 27.

47. Holmes and Krastev, The Light That Failed, p. 82.

48. Alicia Ceccanese, “‘Disastrous for Press Freedom™ What Russia’s Goal of an
Isolated Internet Means for Journalists,” Committee to Protect Journalists, May 23,
2022, hteps://cpj.org/2022/05/disastrous-for-press-freedom-what-russias-goal-of-an
-isolated-internet-means-for-journalists/.

49. Lauri Milksoo, “Introduction: Russia, Strasbourg, and the Paradox of a Human
Rights Backlash,” in Russia and the European Court of Human Rights, edited by Milk-
soo and Benedek, p. 4.


https://meduza.io/news/2020/02/10/levada-tsentr-64-rossiyan-gotovy-pouchastvovat-v-golosovanii-o-popravkah-v-konstitutsiyu-72-ih-podderzhat
https://meduza.io/news/2020/02/10/levada-tsentr-64-rossiyan-gotovy-pouchastvovat-v-golosovanii-o-popravkah-v-konstitutsiyu-72-ih-podderzhat
https://meduza.io/news/2020/02/10/levada-tsentr-64-rossiyan-gotovy-pouchastvovat-v-golosovanii-o-popravkah-v-konstitutsiyu-72-ih-podderzhat
http://www.bbc.com/news/world-europe-5317606
http://www.chathamhouse.org/2018/06/exploring-public-international-law-issues-chinese-scholars-part-four
http://www.chathamhouse.org/2018/06/exploring-public-international-law-issues-chinese-scholars-part-four
https://cpj.org/2022/05/disastrous-for-press-freedom-what-russias-goal-of-an-isolated-internet-means-for-journalists/
https://cpj.org/2022/05/disastrous-for-press-freedom-what-russias-goal-of-an-isolated-internet-means-for-journalists/

72 NANDINI RAMANUJAM AND VISHAKHA WIJENAYAKE

50. Yuri Ivanovich Kalinin, “The Russian Penal System: Past, Present and Future,”
lecture delivered at King’s College London, November 2002, p. 9, www.prisonstudies
.org/sites/default/files/resources/downloads/website_kalinin.pdf.

51. Louis Charbonneau, “Putin Says U.S. Wants to Dominate World,” Reuters, Feb-
ruary 10,2007, hetps://www.reuters.com/article/us-russia-usa-idUSL1053774820070210.

52. Milksoo, “Introduction,” p. 10.

53. Council of Europe, “Resolution CM/Res(2022)2 on the Cessation of the Mem-
bership of the Russian Federation to the Council of Europe,” adopted by the Commit
tee of Ministers at the 1428ter meeting of the Ministers’ Deputies, March 16, 2022;
“Russia Quits Council of Europe Rights Watchdog,” Reuters, March 15, 2022, hetps://
www.reuters.com/world/europe/russia-formally-quits-council-europe-rights-watchdog
-2022-03-15/; Jannika Jahn, “The Council of Europe Excludes Russia: A Setback for
Human Rights,” EJIL: Talk!, March 23, 2022, https://www.cjiltalk.org/the-council-of
-europe-excludes-russia-a-setback-for-human-rights/#:-:text=Upon%20unani
mous%20request%200f%20the,t0%20withdraw%20the%20preceding%20day.

54. See James Nixey, “Lavrov and Russia Outplay the European Union Yet Again,”
Chatham House, February 15, 2021, www.chathamhouse.org/2021/02/lavrov-and
-russia-outplay-european-union-yet-again.

55. Ibid., p. 718.

56. Anna Matveeva, “Russia’s Power Projection after the Ukraine Crisis,” Europe-
Asia Studies 70, 5 (2018), pp. 711-13, www.tandfonline.com/doi/full/10.1080
/09668136.2018.1479735.

57. “The European Court Grants Urgent Interim Measures in Application Con-
cerning Russian Military Operations on Ukrainian territory,” Press Release, Regis-
trar of the European Court of Human Rights, March 1, 2022.

58. Hlascu and Others v. Moldova and Russia, 48787/99, Council of Europe: Euro-
pean Court of Human Rights, July 8, 2004.

59. Abdulkhanov and Others v. Russia, 22782/06, European Court of Human
Rights, October 3, 2013; Turluyeva v. Russia, 63638/09, European Court of Human
Rights, June 20, 2013; Maskhadova and Others v. Russia, 18071/05, European Court
of Human Rights, June 6, 2013; Sabanchiyeva and Others v. Russia, 38450/05, Euro-
pean Court of Human Rights, June 6, 2013.

60. There is one more case relating to Georgia pending in the ECcHR. Georgia v.
Russia (IV), 39611/18, European Court of Human Rights, August 22, 2018, relates
to the human rights situation along the administrative boundary lines between
Georgian-controlled territory and Abkhazia and South Ossetia.

61. On November 27, 2020, the Grand Chamber of the European Court of Human
Rights in interstate application Ukraine v. Russia (re Eastern Ukraine), 8019/16, de-
cided to join to that application two interstate applications, Ukraine v. Russia (1),
43800/14, and The Netherlands v. Russia, 28525/20, which were pending before a
chamber. Another case, Ukraine v. Russia (III), 49537/14, was struck off after the
Ukrainian government stated that it did not wish to pursue it.


http://www.prisonstudies.org/sites/default/files/resources/downloads/website_kalinin.pdf
http://www.prisonstudies.org/sites/default/files/resources/downloads/website_kalinin.pdf
https://www.reuters.com/article/us-russia-usa-idUSL1053774820070210
https://www.reuters.com/world/europe/russia-formally-quits-council-europe-rights-watchdog-2022-03-15/
https://www.reuters.com/world/europe/russia-formally-quits-council-europe-rights-watchdog-2022-03-15/
https://www.reuters.com/world/europe/russia-formally-quits-council-europe-rights-watchdog-2022-03-15/
https://www.ejiltalk.org/the-council-of-europe-excludes-russia-a-setback-for-human-rights/#:~:text=Upon%20unanimous%20request%20of%20the,to%20withdraw%20the%20preceding%20day
https://www.ejiltalk.org/the-council-of-europe-excludes-russia-a-setback-for-human-rights/#:~:text=Upon%20unanimous%20request%20of%20the,to%20withdraw%20the%20preceding%20day
https://www.ejiltalk.org/the-council-of-europe-excludes-russia-a-setback-for-human-rights/#:~:text=Upon%20unanimous%20request%20of%20the,to%20withdraw%20the%20preceding%20day
http://www.chathamhouse.org/2021/02/lavrov-and-russia-outplay-european-union-yet-again
http://www.chathamhouse.org/2021/02/lavrov-and-russia-outplay-european-union-yet-again
http://www.tandfonline.com/doi/full/10.1080/09668136.2018.1479735
http://www.tandfonline.com/doi/full/10.1080/09668136.2018.1479735

Crossing the “Redline” 73

62. “ICC Prosecutor Karim A.A. Khan QC Announces Deployment of Forensics
and Investigative Team to Ukraine, Welcomes Strong Cooperation with the Govern-
ment of the Netherlands,” International Criminal Court: News, May 17, 2022, https://
www.icc-cpi.int/news/icc-prosecutor-karim-aa-khan-qc-announces-deployment
-forensics-and-investigative-team-ukraine.

63. Navalnyy v. Russia, 62670/12, European Court of Human Rights, November 17,
2016; Navalnyy v. Russia, 32058/13, European Court of Human Rights, May 15, 2014;
Navalnyy v. Russia, 1176/15, European Court of Human Rights, February 20, 2018;
Navalnyy v. Russia, 25809/17, European Court of Human Rights, June 19, 2017; Naval-
nyy v. Russia, 67894/17, European Court of Human Rights, March 9, 2018; Navalnyy
and Ofitserov v. Russia, 78193/17, European Court of Human Rights, December 21,
2017; Navalnyy v. Russia, 55589/17, European Court of Human Rights, January 28,
2020; Navalnyy v. Russia, 56491/18, European Court of Human Rights, January 28,
2020; and Navalnyy v. Russia, 36418/20, European Court of Human Rights, Janu-
ary 12, 2021.

64. “Navalny Must Be Freed, European Rights Court Tells Russia,” BBC News,
February 17, 2021, https://www.bbc.com/news/world-europe-56102257.

65. “Europe’s Top Human Rights Court Demands Russia Release Alexey Navalny
Immediately,” CBS News, February 17, 2021, www.cbsnews.com/news/alexey-navalny
-european-court-human-rights-demands-release/.

66. OAO Neftyanaya Kompaniya Yukos v. Russia, 14902/04, European Court of
Human Rights, July 31, 2014 (just compensation).

67. Resolution of the Constitutional Court of the Russian Federation of July 14,
2015, N 21-P, St. Petersburg, https://rg.ru/2015/07/27/ks-dok.heml.

68. “Russia Passes Law to Overrule European Human Rights Court,” BBC News,
December 4, 2015, www.bbc.com/news/world-europe-35007059.

69. Final Opinion on the Amendments to the Federal Constitutional Law on the
Constitutional Court, Opinion 832/2015, European Commission for Democracy
through Law, June 13, 2016, para. 38.

70. Martin Russell, “Constitutional Change in Russia: More Putin, or Preparing
for Post-Putin?,” European Parliament Briefing, May 2020, www.europatl.europa.cu
/RegData/etudes/BRIE/2020/651935/EPRS_BRI(2020)651935_EN.pdf.

71. Paul Kubicek, “The Commonwealth of Independent States: An Example of
Failed Regionalism?,” Review of International Studies 35, S1 (2009), pp. 237-39.

72. Report: Co-Existence of the Convention on Human Rights and Fundamen-
tal Freedoms of the Commonwealth of Independent States and the European Con-
vention on Human Rights, Committee on Legal Affairs and Human Rights, Doc.
9075, May 3, 2001, https://assembly.coe.int/nw/xml/XRef/ X2H-Xref-ViewWHTML
.asp?FileID=92988&lang=EN.

73. Paul Stronski and Richard Solosky, “Multipolarity in Practice: Understand-
ing Russia’s Engagement with Regional Institutions,” Carnegie Endowment for In-
ternational Peace, January 8, 2020, https://carnegicendowment.org/2020/01/08


https://www.icc-cpi.int/news/icc-prosecutor-karim-aa-khan-qc-announces-deployment-forensics-and-investigative-team-ukraine
https://www.icc-cpi.int/news/icc-prosecutor-karim-aa-khan-qc-announces-deployment-forensics-and-investigative-team-ukraine
https://www.icc-cpi.int/news/icc-prosecutor-karim-aa-khan-qc-announces-deployment-forensics-and-investigative-team-ukraine
https://www.bbc.com/news/world-europe-56102257
http://www.cbsnews.com/news/alexey-navalny-european-court-human-rights-demands-release/
http://www.cbsnews.com/news/alexey-navalny-european-court-human-rights-demands-release/
https://rg.ru/2015/07/27/ks-dok.html
http://www.bbc.com/news/world-europe-35007059
http://www.europarl.europa.eu/RegData/etudes/BRIE/2020/651935/EPRS_BRI(2020)651935_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2020/651935/EPRS_BRI(2020)651935_EN.pdf
https://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=9298&lang=EN
https://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=9298&lang=EN
https://carnegieendowment.org/2020/01/08/multipolarity-in-practice-understanding-russia-s-engagement-with-regional-institutions-pub-80717

74 NANDINI RAMANUJAM AND VISHAKHA WIJENAYAKE

/multipolarity-in-practice-understanding-russia-s-engagement-with-regional
-institutions-pub-80717.

74. Zdanoka v. Latvia, judgment (Grand Chamber), appl. 58278/00, March 16,
2006, para. 98 notes that the ECHR was designed to maintain and promote the
ideals and values of a democratic society. Democracy is thus the only political
model contemplated by the Convention and, accordingly, the only one compatible
with it.

75. 30pbKHH NPU3BaJT T0OABHTH B IIPABOBYIO CHCTEMY “BOCHHOII CypOBOCTH”
[Zorkin urges the addition of “military necessity” to the legal system], ZAKS, No-
vember 25, 2015, https://www.zaks.ru/new/archive/view/147253.

76. Milksoo, “Introduction,” p. 11.

77. Holmes and Krastev, The Light That Failed, p. 13.

78. Andrey S. Makarychev, “Russia’s Search for International Identity through the
Sovereign Democracy Concept,” International Spectaror 43, 2 (2008), p. 49.

79. Ivan Krastev, “Russia vs Europe: Sovereignty Wars,” Open Democracy, Septem-
ber 5, 2007, www.opendemocracy.net/en/russia_vs_europe_the_sovereignty_wars/.

80. “Security Council ‘Speaks with One Voice for Peace in Ukraine,” UN News,
May 6, 2022, https://news.un.org/en/story/2022/05/1117742.

81. “Russia/Syria: Possibly Unlawful Russian Air Strikes Entire,” Human Rights
Watch, October 25, 2015, www.hrw.org/news/2015/10/25/russia/syria-possibly
-unlawful-russian-air-strikes.

82. Nikolay Kozhanov, “Russian Policy across the Middle East,” Chatham House
Research Paper, February 21, 2018, www.chathamhouse.org/2018/02/russian-policy
-across-middle-east/russias-pivot-middle-east-after-2012.

83. “Russia Unmoved as Security Council Again Warned of Syrian Children’s
Plight,” Arab News, February 26, 2021, hteps://arab.news/2xprz.

84. Stronski and Solosky, “Multipolarity in Practice.”

85. Mordechai Chaziza, “Soft Balancing Strategy in the Middle East: Chinese and
Russian Vetoes in the United Nations Security Council in the Syria Crisis,” China
Report 50, 3 (2014), pp. 243-58, at p. 247, hteps://doi.org/10.1177/0009445514534126.
China and Russia have also used vaccine diplomacy to expand their influence across
borders, including in the Middle East, and are engaging in joint space exploration
projects. Anne-Sylvaine Chassany, “The West Should Pay Attention to Russia and Chi-
na’s Vaccine Diplomacy,” Financial Times, February 10, 2021, www.ft.com/content
/c20b92£0-d670-47ca-a217-add1d6ef2fbd.

86. “India and Russia Agree to Work Closely on Key Issues at U.N. Security Coun-
cil,” The Hindu, February 17, 2021, www.thehindu.com/news/national/india-and
-russia-agree-to-work-closely-on-key-issues-at-the-un-security-council
farticle33858914.ece.

87. Vadim Balytniko, Oleg Barabanov, Andrei Yemelyanov, Dmitry Poletaev, and
Igor Sid, “Russia’s Return to Africa: Strategy and Prospects,” Valdai Discussion Club
Report, October 2019, p. 35, https://valdaiclub.com/files/27418/.

88. Ibid.


https://carnegieendowment.org/2020/01/08/multipolarity-in-practice-understanding-russia-s-engagement-with-regional-institutions-pub-80717
https://carnegieendowment.org/2020/01/08/multipolarity-in-practice-understanding-russia-s-engagement-with-regional-institutions-pub-80717
https://www.zaks.ru/new/archive/view/147253
http://www.opendemocracy.net/en/russia_vs_europe_the_sovereignty_wars/
https://news.un.org/en/story/2022/05/1117742
http://www.hrw.org/news/2015/10/25/russia/syria-possibly-unlawful-russian-air-strikes
http://www.hrw.org/news/2015/10/25/russia/syria-possibly-unlawful-russian-air-strikes
http://www.chathamhouse.org/2018/02/russian-policy-across-middle-east/russias-pivot-middle-east-after-2012
http://www.chathamhouse.org/2018/02/russian-policy-across-middle-east/russias-pivot-middle-east-after-2012
https://arab.news/2xprz
https://doi.org/10.1177/0009445514534126
http://www.ft.com/content/c20b92f0-d670-47ea-a217-add1d6ef2fbd
http://www.ft.com/content/c20b92f0-d670-47ea-a217-add1d6ef2fbd
http://www.thehindu.com/news/national/india-and-russia-agree-to-work-closely-on-key-issues-at-the-un-security-council/article33858914.ece
http://www.thehindu.com/news/national/india-and-russia-agree-to-work-closely-on-key-issues-at-the-un-security-council/article33858914.ece
http://www.thehindu.com/news/national/india-and-russia-agree-to-work-closely-on-key-issues-at-the-un-security-council/article33858914.ece
https://valdaiclub.com/files/27418/

Crossing the “Redline” 75

89. Holmes and Krastev, 7he Light That Failed, p. 114.

90. Letter dated July 8, 2020, from the president of the Security Council addressed
to the secretary-general and the permanent representatives of the members of the Se-
curity Council, UN Security Council, July 9, 2020, $/2020/661, Annex 18.

91. “The Situation in the Middle East,” 6,711th meeting UN Security Council,
S/PV.6711, February 4, 2012.

92. “China, Russia Stop UN Security Council Move to Condemn Myanmar
Coup,” Financial Express, March 10, 2021, https://thefinancialexpress.com.bd/world
/china-russia-stop-un-security-council-move-to-condemn-myanmar-coup
-1615350622. Russia also opposed a resolution in 2007 on the situation in Myanmar
proposed by the United Kingdom and the United States. “The Situation in Myan-
mar,” 5,619th meeting, UN Security Council, S/PV.5619, January 12, 2007.

93. “Peace and Security in Africa (Zimbabwe),” 5,933rd meeting, UN Security
Council, S/PV.5933, July 11, 2008.

94. Minami Funakoshi, Hugh Lawson, and Kannaki Deka, “Tracking Sanctions
against Russia,” Reuters, May 24, 2022, https://graphics.reuters.com/UKRAINE
-CRISIS/SANCTIONS/byvrjenzmvel.

95. Letter dated July 10, 2020, from the president of the Security Council addressed
to the secretary-general and the permanent representatives of the members of the Se-
curity Council, UN Security Council, July 13, 2020, S/2020/693, Annex XVIII.
Russia’s approach indirectly harks back to the Soviet legacy of socioeconomic rights
that are affected by the use of sanctions.

96. Samuel Charap, “Russia, Syria and the Doctrine of Intervention,” Survival 55,
1 (2013), pp. 35-36. “The Situation in the Middle East,” 6,627th meeting, UN Se-
curity Council, October 4, 2011, S/PV.6627.

97. The Western members of the Council have refused to work on the text of the
draft resolution (5/2012/547, Rev.2) submitted by the Russian delegation.

98. “The Situation in the Middle East,” 7,785th meeting, UN Security Council,
S/PV.7785, October 8, 2016.

99. Jutta Brunnee and Stephen J. Toope, Legitimacy and Legality in International
Law: An Interactional Account (Cambridge University Press, 2010), p. 64.

100. Jean-Marc Coicaud, “Deconstructing International Legitimacy,” in Fault
Lines of International Legitimacy, edited by Hilary Charlesworth and Jean-Marc Co-
icaud (Cambridge University Press, 2010), pp. 29-50.

101. Krastev, “Russia vs Europe.”

102. Ashford and Burrows, “Reality Check #4.”

103. Nicu Popescu, “Why the EU Should Stop Waiting for the Godot of Russian
Decline,” European Council on Foreign Relations, March 5, 2021, hetps://ecfr.eu
/article/why-the-eu-should-stop-waiting-for-the-godot-of-russian-decline/.

104. Matveeva, “Russia’s Power Projection,” p. 714.

105. Holmes and Krastev, 7he Light That Failed, p. 100.

106. See Sally Engle Merry, Human Rights and Gender Violence: Translating Inter-
national Law into Local Justice (University of Chicago Press, 2006). See also Sally Engle


https://thefinancialexpress.com.bd/world/china-russia-stop-un-security-council-move-to-condemn-myanmar-coup-1615350622
https://thefinancialexpress.com.bd/world/china-russia-stop-un-security-council-move-to-condemn-myanmar-coup-1615350622
https://thefinancialexpress.com.bd/world/china-russia-stop-un-security-council-move-to-condemn-myanmar-coup-1615350622
https://graphics.reuters.com/UKRAINE-CRISIS/SANCTIONS/byvrjenzmve/
https://graphics.reuters.com/UKRAINE-CRISIS/SANCTIONS/byvrjenzmve/
https://ecfr.eu/article/why-the-eu-should-stop-waiting-for-the-godot-of-russian-decline/
https://ecfr.eu/article/why-the-eu-should-stop-waiting-for-the-godot-of-russian-decline/

76 NANDINI RAMANUJAM AND VISHAKHA WIJENAYAKE

Merry, “Transnational Human Rights and Local Activism: Mapping the Middle,”
American Anthropologist 108, 1 (2006), pp. 38-51.

107. Saskia Brechenmacher and Thomas Carothers, “Examining Civil Society Le-
gitimacy,” Carnegie Endowment for International Peace, May 2, 2018, https://
carnegicendowment.org/2018/05/02/examining-civil-society-legitimacy-pub-76211;
Thomas Carothers and William Barndt, “Civil Society,” Foreign Policy 117 (Winter
1999-2000), pp. 18-24, 26-29.

108. Engle Merry, “Transnational Human Rights and Local Activism.”

109. Andrey Kortunov, “Multilateralism Needs Reinventing, Not Resurrecting,”
Russian International Affairs Council, December 9, 2020, https://russiancouncil.ru
/en/analytics-and-comments/analytics/multilateralism-needs-reinventing-not
-resurrecting; Jack Donnelly, “Human Rights: A New Standard of Civilization?,” In-
ternational Affairs 74, 1 (1998), pp. 1-23; Ratna Kapur, “Human Rights in the
21st Century: Taking a Walk on the Dark Side,” Sydney Law Review 28, 4 (2000),
pp- 665—87; Makau Mutua, “Human Rights in Africa: The Limited Promise of Lib-
eralism,” African Studies Review 51, 1 (2008), pp. 17-39; Simon Tisdall, “Tunisia
Shows That Democracy Will Struggle If It Can’t Deliver Prosperity,” 7he Guardian,
August 1, 2021, www.theguardian.com/commentisfree/2021/aug/01/tunisia-shows
-that-democracy-will-struggle-if-it-cant-deliver-prosperity? CMP=Share_iOSApp
_Other.

110. Tisdall, “Tunisia Shows That Democracy Will Struggle.”

111. Kortunov, “Multilateralism Needs Reinventing, Not Resurrecting.”

112. Key Messages, “Transforming Our World: Human Rights in the 2030 Agenda
for Sustainable Development,” Office of the Higher Commissioner for Human Righs,
www.ohchr.org/Documents/Issues/MDGs/Post2015/HR AndPost2015.pdf.

113. Agnello and Ramanujam, “Recalibration of the Sustainable Development
Agenda,” p. 89.

114. “Voluntary National Review of the Progress Made in the Implementation of
the 2030 Agenda for Sustainable Development,” Russian Federation, 2020, heeps://
sustainabledevelopment.un.org/content/documents/26959VNR_2020_Russia
_Report_English.pdf; “2020-2030: Decade of Action in Russia—Challenges and So-
lutions,” Coalition for Sustainable Development of Russia, Moscow, 2020, https://
action4sd.org/wp-content/uploads/2020/09/Russia-VNR-report-2020.pdf.

115. “Zelensky: Only Diplomacy Can End Ukraine War,” BBC News, May 21,
2022, https://www.bbc.com/news/world-europe-61535353.


https://carnegieendowment.org/2018/05/02/examining-civil-society-legitimacy-pub-76211
https://carnegieendowment.org/2018/05/02/examining-civil-society-legitimacy-pub-76211
https://russiancouncil.ru/en/analytics-and-comments/analytics/multilateralism-needs-reinventing-not-resurrecting
https://russiancouncil.ru/en/analytics-and-comments/analytics/multilateralism-needs-reinventing-not-resurrecting
https://russiancouncil.ru/en/analytics-and-comments/analytics/multilateralism-needs-reinventing-not-resurrecting
http://www.theguardian.com/commentisfree/2021/aug/01/tunisia-shows-that-democracy-will-struggle-if-it-cant-deliver-prosperity?CMP=Share_iOSApp_Other
http://www.theguardian.com/commentisfree/2021/aug/01/tunisia-shows-that-democracy-will-struggle-if-it-cant-deliver-prosperity?CMP=Share_iOSApp_Other
http://www.theguardian.com/commentisfree/2021/aug/01/tunisia-shows-that-democracy-will-struggle-if-it-cant-deliver-prosperity?CMP=Share_iOSApp_Other
http://www.ohchr.org/Documents/Issues/MDGs/Post2015/HRAndPost2015.pdf
https://sustainabledevelopment.un.org/content/documents/26959VNR_2020_Russia_Report_English.pdf
https://sustainabledevelopment.un.org/content/documents/26959VNR_2020_Russia_Report_English.pdf
https://sustainabledevelopment.un.org/content/documents/26959VNR_2020_Russia_Report_English.pdf
https://action4sd.org/wp-content/uploads/2020/09/Russia-VNR-report-2020.pdf
https://action4sd.org/wp-content/uploads/2020/09/Russia-VNR-report-2020.pdf
https://www.bbc.com/news/world-europe-61535353

FOUR

Same Blueprint, New Norms

Regional Organizations, Illliberalism, and the
Rise of Contested Global Governance

ALEXANDER COOLEY

It is no secret that, over the last decade, Beijing and Moscow have become more
vocal in their questioning of the value of liberal democracy and universal po-
litical rights. Once defensive about their political values following the Soviet
collapse, they are now emboldened geopolitically and actively seek to under-
mine liberalism as part of their challenge to U.S. global leadership and the
normative fabric of the U.S.-led international order. Internationally, China and
Russia have promoted new counternorms that oppose universal rights by in-
voking sovereignty and security, the notion of civilizational diversity, and the
importance of “traditional values.” They have used their “sharp power” to tar-
get opinion-forming institutions and spheres within the West—such as the
media, academia, and think-tanks—that have criticized their actions and nor-
mative practices.” Moreover, they have also engaged in a far broader and
deeper revisionism that seeks to disrupt, contest, and ultimately transform the
multilateral governance architectures on which much of the human rights re-
gime relies.

Policymakers and scholars alike have been conditioned to view certain in-
stitutions, networks, and global actors as inherently supporting the liberal
human rights framework.? For example, we tend to regard international bod-
ies as upholders—at least officially—of human rights commitments, regional
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groupings such as the European Union (EU) and their supranational secre-
tariats as committed to liberal standards and values, and nongovernment
organizations (NGOs) as important agents and drivers of principled advocacy.
But as Dan Nexon and I have recently argued more broadly, our system of
global governance is already characterized by a mix of liberal and illiberal or-
dering norms, institutions, and actors.* Many of the intergovernmental organ-
izations and institutional forms once associated with liberal global governance
have been repurposed to support illiberal policies.

This chapter identifies and discusses three key transformations of this kind,
led by China and Russia, in the contemporary architecture of global gover-
nance. First, these two states have led the way in founding new security and
economic regional organizations—especially across Eurasia, South Asia,
and Southeast Asia—whose mission values and practices clearly conflict with,
and now actively undercut, basic liberal principles and international human
rights protections. Second, Beijing and Moscow have also repurposed the
operations and organizational culture of major existing international and
regional organizations, watering down their work on human rights—related
issues or influencing them to adopt viewpoints and declarations that align
with authoritarian practices. Third, China and Russia have successtully recast
many of the human rights—related NGOs as “security threats” and curtailed
their activities, while replacing them in regional and international forums with
government-sponsored nongovernmental organizations (GONGOs). Taken to-
gether, these transformations in global governance have both challenged the
efficacy and impact of traditional advocacy networks and introduced new
counternetworks that promote illiberal values at the global level.

Advocates and policymakers have been slow to recognize the sustained
challenge that this counterordering entails. It is a challenge that will not sim-
ply fizzle out or depend on which country gains the upper hand in this era of
renewed “Great Power Competition.” Rather, advocates of political liberal-
ism and the human rights regime will have to step up and confront large
swaths of illiberal order, now ensconced in the fabric of global governance,

that were previously neglected or just diplomatically ignored.

The New Regional Organizations

Opver the last two decades Moscow and Beijing have launched a series of new
regional organizations in the economic, political, and security spheres. Mem-
bership of these bodies tends to be concentrated in the immediate neighbor-
hood of Russia and China, namely Eurasia, South Asia, and Southeast Asia,
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and includes the Shanghai Cooperation Organization (SCO), the Collective
Security Treaty Organization (CSTO), the Quadrilateral Cooperation and Co-
ordination Mechanism (QCCM), the Eurasian Economic Union (EAEU),
and the Asian Infrastructure Investment Bank (AIIB).° Of course, the BRICS—
Brazil, Russia, India, China, and South Africa—could also be counted as a
joint China-Russia initiative with the more global ambition of increasing their
agenda-setting capacity on global governance-related issues and enabling their
voices to be heard.”

Although these new regional organizations were initially dismissed as mar-
ginal or even mimetic actors not worthy of international recognition or West-
ern engagement, their proliferation has transformed the ecology of global gov-
ernance. In the wake of the Soviet collapse, the overwhelming consensus
among scholars of international relations and regionalism was that regional in-
tegration helped to support democratic principles and practice.® As both the
European Union and the North Atlantic Treaty Organization (NATO) pre-
pared in the late 1990s for an unprecedented expansion of membership, they
developed a set of criteria and body of legislation known as “membership con-
ditionality” that all aspirant countries had to adopt before entry.” Many of
these conditions sought to promote democratic practices and promote human
rights, including the rights of minorities, media freedoms, and freedom of as-
sociation. Scholars remained divided over whether EU or NATO conditional-
ity actually worked through genuine socialization rather than the material
incentives of membership, but few expressed doubts at the time that expansion
and accession would help to lock in and institutionalize democratic norms and
practices.”

However, the last two decades have challenged the assumption that region-
alism or more regional integration would inherently promote democratic val-
ues and political rights, especially in non-Western settings. The SCO, CSTO,
EAEU, and similar organizations appear to mimic the form of Western
counterparts such as the Organization for Security and Co-operation in Eu-
rope (OSCE) or the EU, but they have different practices and common norms."
New research and scholarship, particularly into the dynamics of regional organ-
izations in the former Soviet space, have explored how regional organizations
and intergovernmentalism can be used by governments to facilitate authori-
tarian learning and reciprocity about undemocratic practices. The key point
in much of this literature is to draw attention to the needs of authoritarian
regimes. Rather than using regional organizations to facilitate gains in overall
welfare for their countries’ economies or particular economic sectors—such
as those that result from removing barriers to trade and creating a common
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economic space—autocrats use such bodies to secure themselves from do-
mestic and external threats and the erosion of their authority, and at times
to advance authoritarian leaders elsewhere. Regime security trumps pareto-
maximizing economic agreements.”” Regionalism not only offers material
pathways—such as facilitating side payments and the provision of public goods
from richer authoritarians to smaller states—in return for compliance, but also
creates new normative contexts that justify and promote authoritarianism.'
Member states of authoritarian-leaning organizations, in turn, can use region-
alism and invoke regional solidarity as a basis for rejecting universal norms
that are politically disruptive, and for upholding member state sovereignty. On
point, in early January 2022, Russia dispatched troops to Kazakhstan under
the CSTO intervention mechanism at the request of Kazakhstan’s president,
Kassym-Jomart Tokayev." Tokayev faced mass antigovernment street protests
and an attempted power grab by allies linked to former president Nursultan
Nazarbayev; the CSTO’s intervention signaled to the Kazakh security services
that Moscow backed the embattled Kazakh president and his heavy-handed
crackdown that resulted in 225 deaths and thousands of arrests.”

The SCO has facilitated China’s security agenda, as seen most obviously
in its adoption of the Chinese-inspired security norm of combating the “three
evils” of separatism, terrorism, and extremism.'® At the same time, as Tom Am-
brosio has shown, the organization officially invokes a common norm of the
so-called Shanghai Spirit, which critiques universal understandings of politi-
cal community (such as liberal democracy), promotes civilizational diversity
and respect for member state sovereignty, and calls for the democratization of
international relations—understood as a retrenchment in the role of the United
States and its liberal agenda.” The SCO has also actively promoted, under the
auspices of its Regional Anti-Terrorism Structure, a number of regional secu-
rity practices that contravene human rights norms, including maintaining
common blacklists of extreme organizations and individuals that also ensnare
political opponents and dissidents. Not surprisingly, the United Nations Rap-
porteur on Human Rights and Terrorism expressed concern about the criteria
used in these listing practices and the lack of clear criteria by which individu-
als or groups could challenge their status or de-list themselves.'®

In the name of security, the SCO also appears to have authorized new
regional-level legal practices and violations of international human rights ob-
ligations. Take the SCO’s Anti-Terrorism Treaty, established in 2009. In com-
bating the “three evils” denoted above, the treaty allows for suspects to be

transferred from the custody of one member state to another with minimum
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evidence, denies the accused a political asylum hearing, and permits member
states to “dispatch their agents to the territory” of a fellow member state for
up to thirty days when conducting a criminal investigation.” Legal experts
with the OSCE have criticized the vague and subjective designation of what
constitutes “extremism” or “separatism,” while noting that the convention does
not give any guidance or procedures on how its provisions should be enforced
in accordance with existing human rights frameworks or legal protections.?
According to several human rights organizations, the SCO security treaty has
been used to justify a number of politically motivated political renditions and
abductions, including sending Central Asian dissidents back to their home
countries and transferring Uyghurs and Falun Gong members from Russia and
Central Asia to China.”! These new regional laws seem to conflict openly with
international obligations. For example, Kazakhstani prosecutors cited the SCO
accords to justify the extradition of twenty-nine political asylum seekers to
Uzbekistan, a country notorious for using torture. But a subsequent com-
munication from the UN Committee Against Torture (CAT) found that the
Kazakh authorities had violated the CAT’s nonrefoulement obligation.**

In addition to offering a regional space and legal context to promote illib-
eral practices among host governments, the cooperative institutions of these
regional organizations also appear to be aiding and abetting illiberal practices.
One example is the Inter-Parliamentary Assembly of the Russian-led Common-
wealth of Independent States (CIS), charged with fostering legal harmoniza-
tion among member states. Using antiplagiarism software that compares orig-
inal and disseminated texts, researchers found that the regional body has
played a critical role in disseminating to the smaller Central Asian states a range
of legislation adopted by the Russian Federation that restricts peaceful assem-
bly, curtails the activities of NGOs, and broadly defines the activities and
financing of terrorism and extremism.?* Overall, the authors find that Kyrgyz-
stan and Tajikistan were especially likely to import whole tracts of legislation
of Russian law into their own criminal codes. For example, 47 percent of Kyr-
gyzstan’s Supreme Council’s laws and 48 percent of laws passed by Tajikistan’s
legislative body directly copied the Russian version. The authors conclude that
“Russia acts as an ‘authoritarian gravity centre’ defining the policy agenda and
facilitating cooperation to harmonize laws through the CIS-IPA [Common-
wealth of Independent States-Interparliamentary Assembly].” Unlike the in-
ternational parliamentary assemblies of established democratic membership
organizations, that of the CIS appears to be functioning as an agent of illiberal

convergence.
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Repurposing International Organizations

Beyond just establishing new regional organizations with new norms and prac-
tices that run counter to human rights standards, Beijing and Moscow are
more assertively setting agendas and trying to influence the activities of exist-
ing international bodies. The COVID-19 pandemic drew attention to how Bei-
jing successfully tipped the outcome of the World Health Organization’s
(WHO’s) prior leadership contest toward its preferred candidate, while the
WHO on multiple occasions backed off from criticizing China’s own reaction
to the pandemic and its information-sharing practices. China itself leads four
of the UN’s fifteen bodies and exerts increasing influence in nearly all of them.?*

The United Nations Human Rights Council (UNHRC) has been an arena
for these new geopolitical battles over human rights norms and agendas. Rus-
sia has been increasingly involved in transnational efforts to push back on the
Lesbian, Gay, Bisexual, Transgender, Queer (LGBTQ) agenda—often in co-
operation with U.S.-based evangelical movements, as explored in chapter 7 by
Melani McAlister—under the guise of promoting “religious freedom” or
defending traditional values. For example, the body voted in 2009 for the
Russian-led effort to promote “traditional values” and in 2014 for another
Russian-sponsored initiative designed to “protect the family,” a clear affront
to the recognition of LGBTQ rights.

In July 2019, the UNHRC revealed the extent of Beijing’s new-found in-
fluence. A group of twenty-two countries drafted a letter to the UN High
Commissioner for Human Rights accusing China of using its internment camp
network to conduct “mass arbitrary detentions and related violations” and de-
stroy the Uyghurs’ indigenous culture and religious way of life;*> the signato-
ries comprised core countries and groupings usually associated with the lib-
eral international community including the United Kingdom, the EU, the
Nordic countries, Japan, Australia, and New Zealand. However, just a few
weeks later, China countered by mobilizing thirty-seven countries—mostly
drawn from across the Middle East, Africa, Southeast Asia, and Eurasia—to
sign a letter stating: “Faced with the grave challenge of terrorism and extrem-
ism, China has undertaken a series of counter-terrorism and de-radicalization
measures in Xinjiang, including setting up vocational education and training
centers.”?® Their letter also commended Beijing for “its remarkable achieve-
ments in the field of human rights” and expressed appreciation for “China’s
commitment to openness and transparency.”?” United Nations Secretary Gen-
eral Anténio Guterres was himself criticized by human rights watchdogs for

his reluctance to criticize the detention centers.?®
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Even several of the international organizations associated with strong man-
dates promoting human rights in the immediate post—Cold War era have
seemingly curtailed their activity related to human rights and norms, or have
witnessed new internal divisions that have eroded unanimity and consensus
on such issues. Consider the evolution of the OSCE, the post—Cold War suc-
cessor to the détente-era Conference on Security and Co-operation in Europe
(CSCE).?” Comprising all of the countries of Europe and the former Soviet
Union, the OSCE was founded with the “human dimension,” which embod-
ied the promotion of liberal democratic values and norms, as one of its central
pillars. In the 1990s, it was involved in postconflict reconciliation and state-
building in areas such as the Balkans and the Caucasus, while it actively pro-
moted minority rights and freedom of expression across the postcommunist
region. However, as Russia and many of the former Soviet states have openly
moved to criticize and then reject liberal democratic values, the OSCE’s human
dimension has become scrutinized and its projects curtailed or defunded. Al-
though the bureaucracy still tries to maneuver against such backlash among
member countries, the organization’s human dimension portfolio has become
very sparse indeed, focusing mostly on countering human trafficking.

This is clear, for example, in the area of election monitoring. After the
OSCE’s election observation body, the Office for Democratic Institutions and
Human Rights (ODIHR), criticized the quality of nearly every national elec-
tion in Eurasia in the 1990s and early 2000s, Russia, along with Belarus and
the Central Asian states, proposed a number of “reforms” to gut its autonomy
and ability to criticize and conduct substantial long-term monitoring missions.*’
In addition, the field of election monitoring became crowded and its findings
contested, as other private and public groups also began to monitor elections,
with methods that were less rigorous and findings that were more supportive of
authoritarian governments.”’ Indeed, many of these new observation teams
come from regional organizations such as the SCO or the CIS. By 2020 the
ODIHR itself appeared marginalized in its Election-Day assessments. For ex-
ample, when the OSCE heavily criticized the election of Tokayev, the interim
president of Kazakhstan in 2019, he responded by dismissing the OSCE as “just
one of the international organisations [monitoring the vote],” and saying that
“we should not focus on the assessment of this particular organisation.”

Even the European Union has struggled to retain consensus on the human
rights record, especially regarding China. Those smaller European states that
have actively courted Chinese investment, especially through the Belt and Road
Initiative, appear more reluctant to issue public condemnatory statements on
this issue. For example, in June 2017 Greece blocked a statement condemning
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China’s human rights practices, the first time, according to human rights
watchdogs, that the EU has failed to issue a statement at the UNHRC.? The
Greek foreign minister commented that the statement amounted to “uncon-
structive criticism of China;” the Greek government had just secured a large
investment by a Chinese logistics company to upgrade the port of Piraeus. Sim-
ilarly, in April 2021 Hungary blocked a planned EU statement criticizing Hong
Kong’s new security law, in solidarity with the United Kingdom and the United
States—a move that German foreign minister Heiko Maas described as “abso-
lutely incomprehensible.”* After a phone call with Hungarian prime minister
Viktor Orbdn, Chinese president Xi Jinping lauded the controversial Hungar-
ian leader for “safeguarding overall China-European relations.”

True, a plausible case can be made that, to some extent, the United Na-
tions has always been an arena for competing normative agendas. And despite
its problems on China-related issues, the European Union has achieved con-
sensus on maintaining sanctions on Russia following the annexation of Crimea,
despite forecasts that European unity might not withstand Moscow’s divide-
and-rule tactics. But as a result of these geopolitical shifts, the existing multi-
lateral organizations that we have assumed lie at the core of the international
human rights regime are far more contested now than in the 1990s.

From NGOs to GONGOs

The third recent key transformation has been a shift in the types of “nonstate”
actors operating transnationally. While the 1990s saw a global explosion in the
number of NGOs and human rights defenders, in the following two decades,
with active intervention by Moscow and Beijing, NGOs worldwide suffered a
wave of new restrictions on their activities, registration, and sources of fund-
ing.® In the case of the Russian Federation, Moscow directly criminalized
membership of a series of Western-supported “undesirable organizations.”® The
response has been the widespread rise of government-supported NGOs. Driven
by savvy regimes that seek to preserve the appearance of civil society but quell
actual political opposition, these GONGOs help shape narratives about the
state’s responsiveness to public policy by displacing civil society actors. They
increasingly interface with external actors such as international organizations,
donors, and the media, and even consume valuable time and resources in global
spaces once reserved for NGOs, such as the OSCE’s annual Human Dimen-
sion Implementation Meetings (HDIMs) in Warsaw.

GONGO:s do not only present and defend viewpoints endorsed by gov-
ernments, their presence overseas as emissaries of “civil society” crowds inter-
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national forums designed as civil society dialogues and fuels the transnational
contestation about ideas of what constitutes acceptable human rights practices
and standards. These international activities appear to have intensified in re-
cent years. Following its annexation of Crimea, Russia has flooded international
events with GONGOs, such as the Foundation for Historical Perspective or
Diaspora of Bulgarians in Crimea, to dispute Ukrainian-led criticisms of the
legality of the annexation, the status of minority rights, and the clampdown
on media freedoms enacted by the Kremlin.?” Such vocal activists are part of
a broad network of state-funded “Russian World” actors, foundations, and
media and cultural groups designed to shape overseas public opinion about
Russian actions within the countries of the post-Soviet states and even the West
itself.?® Similarly, Central Asian governments—especially Tajikistan’s—have
been criticized for “taking up space” at the OSCE’s HDIM as well as actually
intimidating human rights defenders, exiles, and dissidents attending or speak-
ing at the conference in Warsaw.”

Within the UN’s Universal Periodic Review process, China and Russia
have sought to resurrect and ally with the Like-Minded Group (LMG), com-
prising fifty-two states of the developing world, to push back on excessive in-
volvement by independent NGOs and promote the uncritical statements made
by GONGO:s in support of governments during their Universal Periodic Re-
view. In addition, at various UN meetings and in preparation for them, China
has used GONGO:s to systematically harass members of civil society groups
critical of Chinese human rights policies toward the Uyghurs, Tibet, or Hong
Kong.®® As Human Rights Watch notes in its report on China’s subversion of
the UN human rights mechanism, UN officials and staffers have responded
only weakly to these intimidation tactics as China’s influence within the UN

continues to grow.

A World of Contested and Contending
Transnational Networks

During the 1990s, scholars and policymakers identified transnational activist
networks as an important phenomenon in international relations, allowing
NGOs and global civil society to spread universal values via networks of like-
minded allies and advocates. The liberal transnational network structure—
premised both on American primacy and the uncontested hegemony of lib-
eral norms in global governance—was also key to understanding how activism
operated to mobilize allies and name and shame recalcitrant states. In their
seminal book on transnational activist networks, Margaret Keck and Kathryn
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Sikkink argued that the flexible structure of the network empowered activists
to pressure human rights and norms violators by allowing activists to “boo-
merang,” forging tactical coalitions with like-minded actors in international
and regional organizations, other NGOs, and influential allied states in a
manner that would rebound on governments and pressure them to uphold
international norms such as human rights treaty commitments.”! Even at the
time, this influential theory of change was analytically challenged. Some schol-
ars pointed to the material motivations driving the transnational sector,?
while others astutely observed that individual gatekeepers at international
organizations played an important role in deciding which rights-related issues
were worthy of an international campaign.®?

Beyond these critiques, the geopolitical trends identified in this chapter—
the establishment of new regional organizations, the refashioning of tradition-
ally liberal bodies, and the rise of GONGOs at the expense of NGOs—are
transforming the ecology of international order and altering how such trans-
nationalism operates in practice. In short, Chinese and Russian global gover-
nance is challenging and complicating the “boomerang” process once used by
activists to support liberal causes, as well as introducing new transnational
counternetworks that seek—much like their liberal counterparts—to dissem-
inate norms and values across borders, but in this case illiberal ones.

Consider how such a boomerang effect might function in a situation where
the target state, engaged in blatant illiberal practices such as gross human rights
violations, also has allies throughout the global governance chain, including
across other states, in the leadership of international and regional organizations,
and among sympathetic transnational actors that support or justify their il-
liberal practices. “Boomeranging” would itself become competitive, as both
liberal activists and illiberal governments would seek to mobilize transnational
allies in support of their specific positions. Such a dynamic appears to charac-
terize the current campaign surrounding Chinese policies in Xinjiang.

In response to the activism of transnational Uygur rights groups and their
Western supporters, China has enlisted state allies to support its position (as
evidenced at the HCR) and has aggressively sought to mobilize commercial
allies in public opposition to a related campaign to ban the use of Xinjiang-
produced cotton. In 2019 Chinese state media banned the showing of National
Basketball Association (NBA) games in response to critical comments about
Xinjiang made by the general manager of the Houston Rockets, while the Chi-
nese market remains a key source of revenue for NBA players and celebrities
with ties to Chinese clothing manufacturers.* And the recent public embrace

of Xinjiang cotton by the Japanese manufacturer Muji suggests that China’s
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significant market power and leverage have become critical sources of support
for undercutting the Xinjiang boycott globally.®

At the same time, new transnational networks that promote illiberal val-
ues are emerging wholesale. Just like their original liberal counterparts, these
networks are united in their principles (opposing universal liberalism) and seek
to link activists, social groups (religious, government-sponsored youth groups
and ethnonational organizations), regional organizations, and allied state gov-
ernments. Consider, for instance, the evolution and current activities of the
World Congress of Families (WCF) (also discussed in Melani McAlister’s chap-
ter). The WCF was initially founded in the 1990s in the United States by two
organizations of the Christian right, but has since expanded and globalized
its work. For the last decade, it has been especially involved in the postcom-
munist space and has received funding and political support from Eurasian
oligarchs and government-affiliated groups.“ It presents itself as a transnational
counter to the Soros-backed Open Society and holds annual plenary confer-
ences that seek to promote an antiliberal advocacy including an agenda that is
anti-immigration, anti-LGBTQ, antireproductive rights, and “anti-globalist.”
The sessions held in Budapest, Hungary, and Chisinau, Moldova (both in
2018), also featured laudatory keynote speeches delivered by the host state’s
head of government. The WCF also actively liaises with conservative govern-
ments and campaigns for its agenda in institutions such as the HCR.

Conclusions and Policy Recommendations

A world in which we can no longer assume that networks of global governance
will function to support the human rights regime requires some bold action
on behalf of governments, human rights defenders, and foundations. I pro-

pose the following four approaches:

1. Pursue comprehensive engagement with new regional bodies. Rather than
debating the merits of “limited engagement” with these new regional organ-
izations, Western officials should consider the merits of comprehensive engage-
ment. Only engaging with groups like the SCO or CSTO about specific issues
(e.g., the security situation in Afghanistan) confers both status and legitimacy
on these new bodies but does nothing to challenge either their dissemination of
counternorms or their counterordering activities. In other words, discussion of
normative issues should not be bypassed but form part of any efforts to establish
dialogues and cooperation. Advocates of the liberal order should press leaders
from regional organizations, in the context of interorganizational engagement,
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to show how certain practices (political asylum protections, election observa-
tion standards) align with international treaty commitments and best practices.
Indeed, rather than refusing to engage with non-Western regional organizations
such as the SCO or the EAEU, thereby allowing the expansion of illiberal
networking, Western groups such as the EU or NATO should embrace com-
prehensive engagement with their illiberal counterparts.

2. Be prepared to pick sides domestically. The rise of new illiberal transna-
tional networks mirrors the rise of intense political polarization in the United
States and Poland and other countries where liberal and illiberal norms are now
openly pitted against each other in intense new culture wars with important
social policy ramifications. As a result, viewing international policy or global
governance as a separate sphere, detached from domestic politics, is no longer
viable. Administrations that seek to promote human rights norms and protec-
tions must actively support and network with like-minded governments and
political parties in the context of routine diplomacy, while drawing attention
to illiberal political platforms and practices.

3. Human rights donors should rescale globally. This recommendation flows
from the nature of this new transnational contestation. It is almost a mantra
that support for human rights defenders should be channeled to local organ-
izations, activists, and legal offices; and this should remain an important pri-
ority of major human rights work and international funders. However, it is no
longer possible to ignore the transnational and global dimensions in which this
backlash against human rights norms is taking place. The networking of far-
right movements that share illiberal values presents a fundamental challenge
to the values and advocacy strategies of human rights defenders. Funders should
consider providing more support for the investigation of these transnational
links, including their funding ties, their elite networks, and their media and
information campaigns; and they should support investigative journalism into
their evolution and international conferences and meetings.

4. Reforming the UNHRC. Finally, steps should be taken to reform the
UNHRC to make it less susceptible to capture by authoritarians. Membership
eligibility should be tightened to exclude countries under active UN sanction,
and proposed nominations should be subjected to a period of public discus-
sion, involving expert and NGO testimony, which would include a public
review of the human rights record of candidate countries prior to their elec-
tion. Membership should be made conditional on avoiding interference in the
activities of NGOs and civil society engaged with the body.
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FIVE

Human Rights, Pandemics,
and the Infrastructure of
Human Rights Institutions

RANA MOUSTAFA

Multilateralism is the foundation for the promotion and protection of human
rights. Reflected in the founding of the United Nations (UN),! the articula-
tion and defense of human rights norms and claims are deeply embedded in
the evolution of the post—World War II multilateral institutional world order,
from international bodies dedicated to human rights themselves to others
charged with health, and economic growth and development.

Despite the broad attention given to human rights across these institutions,
states have remained reluctant to cede power or resources to fulfill these man-
dates, and have also often underfunded human rights bodies. The result has
been that despite the lofty notions of human rights built into multilateral char-
ters, the bodies charged with enforcing them have failed to meet expectations
and mandates. This in turn has undermined the legitimacy of the human rights
institutions (HRIs) and weakened multilateralism.

The decade before COVID-19 witnessed criticism of HRIs as a result of
their failure to end, or even to some degree prevent serious violations of
human rights in many parts of the world, particularly Syria, Myanmar, and
Yemen.? The United States, under Donald Trump, withdrew from the UN
Human Rights Council (UNHRC). Moreover, the governments of Venezuela
under Hugo Chdvez and Brazil under Dilma Rousseff rhetorically attacked

93



94 RANA MOUSTAFA

the Inter-American Commission on Human Rights (IACHR) and the Inter-
American Court of Human Rights (IACtHR), while Russia withheld fund-
ing from the Council of Europe (CoE), claiming that the institutions and
norms were threats to culture, local norms, and national sovereignty.

In that context, COVID-19 had unprecedented implications for human
rights worldwide, adding to preexisting skepticism of—and even assaults on—
the authority and capacity of the HRIs to respond to those implications. In a
press release in August 2020, the chairpersons of the ten UN treaty bodies
warned that their work was at risk due to lack of funding.® This paralleled ris-
ing concern about the inability of HRIs to respond to vaccine nationalism,
which undermines global efforts to end the pandemic. The UN Independent
Expert on the Promotion of a Democratic and Equitable International Order
has conducted a study examining the obstacles to an effective multilateral re-
sponse to this situation.*

Nevertheless, states have renewed their commitment to multilateralism on
different occasions during the pandemic, most notably in commemorating the
seventy-fifth anniversary of the UN.” Despite the preexisting challenges, per-
haps the pandemic and the pressures it has exposed can provide lessons for
reconsidering and reconfiguring human rights institutions and procedures.
This chapter starts by exploring the human rights implications of pandemics
in general and the new challenges brought by COVID-19, before considering
the specific capacity of the HRIs to respond to these challenges. The final sec-
tion offers a set of recommendations for improving the functioning of these
institutions now and in future pandemics.

Human Rights and Pandemics

COVID-19 is “a human crisis that is fast becoming a human rights crisis,”
warned UN Secretary-General Anténio Guterres in April 2020, amid increas-
ing claims that various human rights were being negatively affected by state
responses.® But the adverse effects of pandemics on human rights are not new:
states’ responses to previous pandemics have always raised concern over their
implications for human rights.

Conventional wisdom has long held that responding to public health emer-
gencies through measures such as quarantine, isolation, travel restrictions, as-
sembly restrictions, and surveillance may require limiting certain rights. The
1966 International Covenant on Civil and Political Rights (ICCPR) allows
states to limit certain rights to take the necessary measures to protect public
health.” The same understanding applies to the 1966 International Covenant
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on Economic, Social and Cultural Rights (ICESCR),? and to regional human
rights instruments.’

However, the right of states to impose such limitations is not absolute. It is
generally accepted that they shall be prescribed by law and be nondiscrimina-
tory. It is also obligatory that limitations are imposed to pursue a legitimate
aim (in this case, the protection of public health) and should be necessary and
proportionate, meaning that a “state shall use no more restrictive means than
are required” to secure public health.”

If the public health emergency rises to the level of threatening “the life of
the nation and its existence,” it is generally accepted that states may take mea-
sures derogating from their human rights obligations, thus suspending the en-
joyment of certain rights."! Even so, the right to derogate from human rights
is not absolute. States, in the first place, cannot derogate from nonderogable
rights.'* Here, suspension should be temporary and only imposed to the ex-
tent strictly required by the exigencies of protecting public health. Other states
should be notified of derogations under the relevant provisions in the human
rights conventions.

Nevertheless, successive public health emergencies have raised concerns re-
garding states’ compliance with these limitations on their power. Responses
to the human immunodeficiency virus/acquired immunodeficiency syndrome
(HIV/AIDS) crisis (in the 1980s) were notorious for being discriminatory
against HIV/AIDS sufferers. States isolated and quarantined those who tested
positive for AIDS, even though those measures were seen as medically unnec-
essary because AIDS cannot spread through simple proximity.'” The counter-
productivity of those measures drew attention to the necessity of adopting a
human rights—based approach to responses to health crises. Jonathan Mann,
the former head of the Global Program on AIDS run by the World Health
Organization (WHO) and the father of the human rights—based approach to

health, made the following argument:

As respect for human rights and dignity is a sine qua non for promoting and
protecting human well-being . . . the human rights framework offers public
health a more coherent, comprehensive, and practical framework for analysis
and action on the societal root causes of vulnerability to HIV/AIDS than any

framework inherited from traditional public health or biomedical science.'

The HIV/AIDS pandemic confirmed that human rights are an integral com-
ponent of the response to infectious diseases.” Nonetheless, states still adopt

measures against those living with HIV/AIDS that contravene the limitations
framework of international human rights law.°
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Measures adopted by states responding to Severe Acute Respiratory Syn-
drome (SARS) in 2002 and 2003 raised similar concerns."” As a result, the
WHO revised its International Health Regulations in 2005 to include a num-
ber of provisions stressing the necessity of adopting a human rights—based
approach to responses to infectious diseases.'® Article 3(1) expressly states that
“the implementation of these Regulations shall be with full respect for the dig-
nity, human rights and fundamental freedoms of persons.” However, ensuing
public health emergencies on tuberculosis, swine flu, and Ebola witnessed to
varying degrees measures that were again considered to be in violation of the
human rights limitation and derogations framework."”

Given the history and the recognition of the risk to human rights posed by
responses to public health emergencies, did COVID-19 bring any new chal-
lenges to civil, political, economic, cultural, or social rights?

Human Rights in the COVID-19 Pandemic

COVID-19 is no different from previous pandemics in triggering excessive, dis-
proportionate, and even illegitimate state measures. Nevertheless, it has brought
new challenges to the human rights system, primarily stemming from the impli-
cations of its unprecedented geographical spread and global political context.

By mid-April 2020, the virus had affected all states worldwide, infecting
1,918,138 people and causing the deaths of 123,126 people, as reported to the
WHO.? In terms of human rights, the pandemic has caused restrictions on a
global scale, which in turn has had unprecedented negative implications for
“nearly every right across the spectrum of the Universal Declaration of Human
Rights.”* In addition to the curtailment of civil and political freedoms, the
global cessation of movement between borders and within countries has had
equally unprecedented socioeconomic and cultural implications. The pandemic
caused a massive decline in employment, not witnessed since World War II;*2
it is estimated that more than 120 million people were forced into extreme
poverty during 2020.?3 Furthermore, global school closures and job losses re-
sulted in unparalleled declines in human development worldwide.?*

These global challenges to human rights called for “heightened solidarity”
between states.”” However, the unprecedented geographical spread of COVID-
19 was a major hurdle to reaching this level of cooperation, exposing the gap
in the international legal framework concerning cooperation in situations where
all states are affected.

Moreover, COVID-19 broke out in an environment of increasing popu-
lism and authoritarianism. Thus concern was expressed that this pandemic
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would have an enduring effect on human rights; violations would fast become
the norm not only within specific states but on the international level—an ef-
fect that would be tolerated by individuals out of fear and concern over future
pandemics.

The pandemic has been used as a pretext by some states to enforce measures
that seek to curtail rights and freedoms beyond what is necessary to combat it.

As the WHO declared COVID-19 a public health emergency of international

® many states declared a state of emergency, vesting the executive

concern,?
organ with expansive powers to restrict human rights although the infection
rates in those countries did not necessitate such restrictions.”” Given that states
of emergency tend to outlast emergencies in authoritarian states, there is a high
risk that human rights violations will go unchecked in those states.?* COVID-
19 created fertile ground for disseminating fake news, and this has given states
the opportunity to adopt new laws* and implement existing ones that crimi-
nalize misinformation with vaguely defined provisions. This, in turn, has al-
lowed states to prosecute those who have stood in opposition to their policies
and decisions, normalizing violations of freedom of speech.?

In addition, the fact that COVID-19, unlike previous pandemics, hit West-
ern democratic states hard has resulted in a convergence of some measures
between these states and populist/authoritarian states in other parts of the
world.?" In consequence, there has been a growing fear that these measures
would fast become the norm at the international level, given the high threat
level for future pandemics.* For instance, the surveillance techniques adopted
in both democratic and populist/authoritarian states to monitor the movement
of citizens are subject to a serious risk of such normalization.?® In other words,
there is a significant risk that international consensus will be reached as to the
ongoing necessity of surveillance measures to prevent future pandemics.** This
has been the case with surveillance measures implemented in response to the
events of 9/11 but that continue to be used for the purposes of counterterror-
ism.% It is also likely that these measures will be repurposed, causing further
erosion not only to the right of privacy but also to freedom of expression and
freedom of assembly.?® There was growing concern that surveillance measures
would be adopted not only for purposes related to COVID-19 but also during
the Black Lives Matter protests.”’

The global neglect of refugees and asylum seekers during COVID-19 has
raised concerns about the long-term implications of refugee law within inter-
national law. Some states have used the pandemic as a pretext for advancing
anti-immigrant policies by sending refugees back or closing the processing of
applications.?® Others have closed their borders, turning a blind eye to the
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rights of refugees and asylum seckers. This widespread disregard for refugees
threatens the erosion of their rights under international law, especially in times
of pandemics.”’

The global political context prevailing during this pandemic represents a
unique, historic challenge exaggerated by COVID-19. The United States re-
peatedly praised China in the early months of 2020 for its disease contain-
ment measures.*® In March 2020, however, with the upsurge in infection and
mortality rates, the United States blamed China for the spread of the pandemic
worldwide, stressing the human rights violations committed in suppressing in-
formation about the virus that would arguably have halted its global spread.
Conspiracy theories have traveled back and forth between the two countries.*!
As a result, COVID-19, unlike previous pandemics, turned “into a battle-
ground in their competition for power and influence.”#? This in turn has had
various negative impacts on the functionality of multilateral organizations that
have a direct or indirect mandate to protect human rights, namely the WHO
and the UN Security Council (UNSC).

The United States under the Trump administration accused the WHO of
covering up China’s human rights violations and of being biased in favor of its
political agenda. In response, President Donald Trump threatened to cut U.S.
funding for the WHO and to withdraw from the organization. The direct im-
pact of those decisions on the functionality of the WHO has yet to be deter-
mined,* but Trump’s accusations triggered calls for reform from many states.*
They also caused individuals to become more reluctant to comply with state
measures based on WHO recommendations.®®

Increasing tensions between the United States and China have also nega-
tively affected the UN Security Council. Owing to their disagreement on the
origins of COVID-19 and the role of the WHO, the UNSC failed to adopt any
resolution in the three months after the UN Secretary-General brought to its
attention “the significant threats to the maintenance of international peace and
security” posed by the pandemic.“ On July 1, 2020, the Security Council
adopted Resolution 2532, yet this was considered a “missed opportunity”?’
because it focused only on the security aspect of the pandemic.*® Even in that
respect, the UNSC has arguably failed to adopt a meaningful ceasefire resolu-
tion to ongoing conflicts.*” Time has shown the limited practical significance of
this resolution, with escalating violence reported in different parts of the world.

Moreover, China has used the pandemic as a catalyst for redefining human
rights and promoting its approach to state control and governance. After al-
legedly containing the spread of COVID-19, it launched a propaganda cam-
paign to set its own approach to human rights as a role model in controlling
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the pandemic and to portray the authoritarian measures it adopted as best-
equipped to contain the spread of infectious diseases.”® China also took the
opportunity to promote its development-first approach by claiming that it had
followed this approach in its response to COVID-19.”! It has also taken ad-
vantage of the pandemic to pinpoint the violations and excessive measures
adopted by Western states in their response to the virus to tarnish their image
as guardians of human rights.>?

In sum, the unprecedented socioeconomic implications of COVID-19, the
high risk of normalizing violations of human rights, the attempted redefining
of human rights, and the prevailing global political context can all be regarded
as new challenges brought on by this pandemic to the human rights regime.
How have human rights institutions responded to these challenges?

Human Rights Institutions in the Pandemic:

Updating Practices

The new challenges to human rights brought about by COVID-19 have em-
phasized the necessity and urgency of ensuring the holistic protection of these
rights. A timely response to human rights violations during pandemics is cru-
cial to mitigating their socioeconomic impacts. Pandemics aggravate existing
inequalities, making it more difficult to “build back better.” Thus it is impor-
tant to reverse unnecessary, disproportionate, and discriminatory measures
during, rather than after, the pandemic. Waiting until it is over risks the loss
of evidence, which can be cither destroyed or manipulated by perpetrators of
human rights violations.”® Furthermore, COVID-19 has clearly demonstrated
the indivisibility and interdependency of human rights, requiring a holistic and
coordinated protection of civil, political, social, economic, and cultural rights.

While there is a vast literature addressing the human rights implications
of states” responses to COVID-19,%4 less attention has been given to assessing
the performance of the institutional structure of the human rights regime dur-
ing the COVID-19 pandemic. To what extent have HRIs proved fit to protect
human rights in times of pandemic?

Given the ongoing concern over the continued human rights violations
under the pretext of COVID-19 protections, it is understandable that HRIs
are regarded as failing in this regard. However, this compliance-based evalu-
ation is ill-suited to assessing the impact of HRIs during the crisis because it
does not capture the progress they have made and in most cases leads to their
work being characterized as failing. This is because “achieving meaningful
change in human rights work is difficult—particularly in the short term.” It
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took HRIs nearly three decades to achieve progress in enforcing a human
rights—based approach to states’ responses to the HIV/AIDS pandemic. Con-
sequently, it would be unjust to ignore their massive efforts to protect human
rights during the current pandemic.

Over the past two years, despite worldwide travel restrictions and state-
imposed lockdowns, different human rights bodies have adapted their work-
ing methods to overcome mobility restrictions.’® They have held virtual ses-
sions, implemented remote monitoring in lieu of country visits, and virtually
resumed the functioning of their individual complaints mechanisms.”’

Furthermore, international and regional HRIs provided prompt guidance
on the normative framework for the protection of human rights during pan-
demics. They issued general statements on the limitations and derogations frame-
work.’® They also adopted thematic statements to address states’ obligations
regarding particular rights and the extent to which those rights can be derogated
from or limited,” and in addition issued country-specific statements.®’

In addition, HRIs established online trackers to monitor state responses to
COVID-19 that could affect various aspects of human rights. For example,
the Special Rapporteur for the Protection and Promotion of Human Rights
while Countering Terrorism, in partnership with the International Center for
Not-For-Profit Law (ICNL) and the European Center for Not-For-Profit Law
(ECNL), established an online tracker monitoring states” responses affecting
civic freedoms and human rights, with a focus on emergency laws.®! The Eu-
ropean Union (EU) sponsored the International Institute for Democracy and
Electoral Assistance (IDEA) in a similar initiative focusing on democracy and
human rights.®?

HRIs have also been sharing good practices among states to assist them in
shaping their response strategies to COVID-19,% launching training sessions
for state officials and civil society organizations to promote a human rights—

based approach to COVID-19 response plans.

Human Rights Institutions in the Pandemic: Shortcomings

This is not to deny that COVID-19 has exposed the existing deficiencies in
the HRIs and put the spotlight on the urgent need to reform these bodies so
they can effectively fulfill their mandates in responding to the human rights
implications of COVID-19 and future pandemics.

First, enforcing human rights has always been a major structural deficiency
of HRIs, and COVID-19 further exposed their incapacity to provide effec-
tive, real-time responses to violations.
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Concerning the UN human rights system, the lack of power to adopt bind-
ing decisions and enforce them is an admitted structural deficiency in the
system. Furthermore, the reporting procedures, as highlighted by Michael
O’Flaherty, have “little to offer as a contribution to the resolution of emergency
situations” because “emergencies must be addressed while they occur and not
according to the accidental application of a reporting cycle.”®* Nor has the
individual communications procedure proven to be effective during the pan-
demic, primarily owing to the backlog encountered by human rights institu-
tions. Further, UN human rights institutions lack the time and resources to
follow up on the large number of recommendations adopted.

Similarly, the African system of human rights lacks the necessary enforce-
ment measures to guarantee compliance with human rights during the pan-
demic. In addition, the African Court of Human Rights (ACtHR) has been
facing an “existential crisis” after a number of African states decided to with-
draw their acceptance of direct access to the Court by individuals and non-
governmental organizations (NGOs).> Although both can submit cases to the
African Commission on Human and Peoples’ Rights for referral to the Court,
this does not seem practical given that the Commission has only referred three
cases to the ACtHR out of the three hundred cases it has adjudicated.®® Thus
the ACtHR does not seem to have any effective role in enforcing human rights
during the pandemic. (See also chapter 12 by Solomon Dersso in this volume.)

Nor does the European Court of Human Rights (ECtHR) seem to be suf-
ficiently equipped to promptly enforce human rights during pandemics. This
is primarily due to the fact that potential plaintiffs must first exhaust local rem-
edies before appealing to the Court and to a large backlog of cases.®” Even
though the ECtHR has a policy that allows it to prioritize urgent cases,’® this
policy does not generally favor cases related to COVID-19.9 The Court has
emphasized that it will only allow requests for interim measures when there is
an imminent risk of irreversible harm.”® Thus it does not play a role in provid-
ing timely responses to human rights violations. (See also chapter 6 by Gerald
Neuman and chapter 10 by Urfan Khaliq in this volume.)

Nevertheless, an attempt to force states to comply with their human rights
obligations was made within the framework of the European Union, with a
proposal to condition the reception of any funds from the EU budget on respect
for the rule of law. However, Hungary and Poland, the two European states
in the spotlight for their violations of human rights during the pandemic,”
strongly opposed this proposal and threatened to block the EU’s COVID-19
recovery aid.”* A compromise was then reached to adopt the proposal, but its
entry into force was conditioned on not being challenged before the European
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Court of Justice (EC]). As expected, the implementation of this conditionality
mechanism was delayed as Hungary and Poland challenged it before the Court.”
On February 16, 2022, the ECJ upheld the conditionality mechanism.”* Al-
though the decision was applauded by the European states,” there has been
some doubt about its effectiveness in inducing compliance with human rights.”®
At any rate, unilateral sanctions or the conditionality of recovery funds as a
viable means of enforcing compliance with human rights during a pandemic
raises its own concerns.”” Both these measures would increase tensions between
states at a time when cooperation is most needed to combat the pandemic.

Furthermore, the unilateral conditionality of recovery aid is less likely to
be effective in the atmosphere of rivalry that currently exists between the United
States and China.”® The United States’ efforts to condition development funds
sent to sub-Saharan African states to help them fight the HIV/AIDS pandemic
were unchallenged by other states because, as David P. Fidler highlighted, “in
a system that has a preponderant power rather than a balance of power, the
hegemonic state can pursue its interests and ideas with less resistance.””” How-
ever, as he goes on to point out, the “balance-of-power politics drives major
powers to view issues, initiatives, and ideas in terms of how they might affect
the distribution of power. This ‘zero-sum’ perspective forces the great powers
to attempt to control developments to hurt competitor states or to prevent
change that might benefit rivals.”® Moreover, conditioning funds on respect
for human rights will not contribute to a holistic protection of these rights in
the fight against COVID-19 because states usually use this conditioning power
as an instrument to advance their own perspective of human rights.®!

Nevertheless, it is important that funding by international institutions such
as the UN COVID-19 Response and Recovery Fund or the African Union
Recovery Fund should be committed to the promotion and protection of
human rights, in the sense that it should not be used in any programs that
violate (or involve the risk of violating) human rights. These bodies could fol-
low the example of the AIDS Global Fund—a public-private partnership ded-
icated to attracting and disbursing additional resources to prevent and treat
HIV/AIDS, tuberculosis, and malaria—whose funding process has been de-
voted to the protection of human rights; the removal of human rights—related
barriers is even among its strategic objectives for the years 2017-2022.%2

The IACHR has taken its response one step further. Despite the many chal-
lenges faced by the Inter-American System of Human Rights,® its Commis-
sion has been praised for its response to the human rights crisis brought on by
COVID-19.% According to its annual progress report, the TACHR succeeded
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in securing enough funding for all activities planned for 2020.%° Furthermore,
it established the Rapid and Integrated Response Coordination Unit for
COVID-19 Pandemic Crisis Management (SACROI COVID-19, to use its
Spanish acronym). This unit was created specifically to monitor states’ responses
to the pandemic and their implications for human rights. It issues policy rec-
ommendations on these responses, along with a follow-up mechanism to re-
view states’ compliance with those recommendations. It also has the mandate
to identify requests for precautionary measures against responses that risk ir-
reparable harm, and to follow up on their implementation.’® And it works “with
a crisis response team that will be coordinated by the Executive Secretary and
will be made up of the heads of the Special Rapporteurships; and other per-
sonnel assigned by the Executive Secretary, according to needs.”®’

Although it does not have enforcement powers, SACROI-COVID-19 has
been considered exemplary for protecting human rights during the pandemic.
A COVID-19-centered mandate allows better monitoring of state compliance
with human rights obligations. At the same time, it allows the JACHR to
continue its work on non-COVID-19 violations of human rights. This unit
has been also strengthened by a follow-up mechanism specifically designed to
observe the implementation of COVID-19-related recommendations, thereby
overcoming the difficulties of monitoring their implementation within the
normal functioning of the IACHR considering the time and resources
available. As in all cases of human rights monitoring, follow-ups remain
the key to enhancing compliance in the absence of enforcement powers
by HRIs.%

Moreover, SACROI-COVID-19 gives special attention to requests for pre-
cautionary measures by those prone to irreparable harm because of COVID-19
measures. These requests do not wait in line with other requests but seem to
be reviewed simultaneously. Out of 344 requests for precautionary measures
related to COVID-19 received in 2020, 336 (97 percent) had been evaluated
by December 31, 2020.%

In addition to the enforcement deficiency, the chronic underfunding of
HRIs that has always impeded their functioning was exacerbated by the dete-
riorating economic situation resulting from COVID-19. Consequently, they
had to work at reduced activity levels, postponing many of their mandated ac-
tivities.”® For example, the UN human rights treaty bodies have postponed
their reviews of state reports, a decision widely criticized by NGOs.” Insufficient
funding has also prevented the UN human rights system from providing
technical and practical assistance to all states that have requested it.
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Before the pandemic, attention had repeatedly been drawn to the lack of
cooperation between the different HRI bodies (within the UN human rights
system or between the UN system and the other regional human rights bod-
ies) and how this undermined their performance. COVID-19 has underscored
the importance of such cooperation, and indeed there has now been some col-
laboration, as reflected in the joint statements issued during the pandemic.”
Nevertheless, most statements and guidelines have been issued separately. This
has led to overlap and duplication, which poses more of a managerial prob-
lem®? than a cohesion problem” because it becomes hard to follow them. This
duplication will compound existing “evaluation fatigue” in the states result-
ing from overlapping reporting requirements.” It will further complicate the
work of NGOs in following up on states’ compliance with their human rights
obligations, and it also represents a misuse of much-needed resources.

In acknowledgment of these problems, the UN established a new com-
mittee, the UN Human Rights Treaty Bodies Working Group on COVID-
19, with the objectives of “facilitating a coherent treaty bodies’ voice on a
crucial common challenge,” and providing a joint comprehensive response to
it. However, to date no further work has been done. Nevertheless, the TACHR
SACROI-COVID-19 has proved exemplary in terms of coordination as it
comprises heads of special rapporteurships, coordinated by the Executive
Secretary.

The growth of populism and authoritarianism during the pandemic raised
another urgent call to reform the HRI membership process to increase trans-
parency, impartiality, and nonpoliticization. It is common for populist and au-
thoritarian governments to reject compliance with HRI recommendations by
claiming they are politicized. As already noted, President Trump rejected the
WHO’s recommendations, withdrew from the organization, and stopped
funding it on the grounds that it lacked transparency and favored China. He
cited China’s relations with Ethiopia, the country of nationality of Dr. Tedros
Ghebreyesus, the WHO executive director, and the latter’s past history.”® It is,
of course, important to ensure the transparency of HRIs not only for the sake
of countering populist and authoritarian arguments, which will always be
raised no matter what reforms are accomplished, but to enhance the perfor-
mance of these bodies.

The pandemic has exposed a new structural deficiency in the work of HRIs,
reflected in their shift to working online. There is no doubt that the shift has
enabled HRIs to continue functioning and to engage in the promotion and

protection of human rights. Nevertheless, it has been considered an obstacle
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to their effective functioning. One of the challenges is accessibility. For exam-
ple, HRIs had difficulty choosing an online platform that would be accessible
to persons with disabilities.”” Additionally, while enabling increased access to
NGOs that previously faced travel restrictions, the shift to online working has
still hampered those NGOs that lack the necessary tools to do so effectively.”®
NGOs have also emphasized the need for increased transparency in the sched-
uling of HRI sessions and in their participation rules.”” Moreover, the UN
treaty body members had to reduce their activity levels because they had not
received their allowances for working virtually, which were only tied to travel-
ing outside their country of residence.!”” Consequently, working online, and
not at full capacity, has forced HRIs to address a reduced agenda.

In addition to these structural deficiencies, the substantive content of rec-
ommendations issued by HRIs during the pandemic has lacked sufhcient legal
justification for most statements and guidelines adopted.'”" As rightly noted by
Lisa Reinsberg, “Many statements are merely lists of actions that States ‘should’
or ‘can’ take, in a legal vacuum.”*> COVID-19 has entailed a balancing act
when it comes to human rights. Thus, in a statement about the protection of
one particular right, it is not sufficient to mention the related legal provisions
without mentioning how the protection of this right could be balanced with the
protection of other rights under international law. States have used conflicting
legal obligations under international law to justify their practices of hoarding
medical equipment and vaccines during the pandemic. This conflict of norms
was addressed in few, if any, of the statements made on universal access to these
resources.'® The failure to identify the normative underpinnings of these rec-
ommendations weakens their value as an advocacy tool that can be mobilized
by NGOs and civil society in their protection of human rights. The lack of suf-
ficient legal justification also undermines the effect of these recommendations
in countering populist and nationalist exclusionary strategies. However, this
does not mean that HRIs should advance expansive interpretations, unless they
are strongly argued. Laurence R. Helfer has highlighted that “expanding legal
norms and institutional competencies . . . creates easy targets for populist back-
lashes that may undermine decades of hard-won achievements.”'*4

In sum, despite the enormous efforts undertaken by HRIs to provide
timely and holistic protection of human rights during COVID-19, it is evi-
dent that the structural deficiencies of these institutions require urgent reform
for these efforts to succeed. HRIs also need to strengthen their legal discourse
to increase their impact in inducing better compliance with the human rights

regime.
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Moving Forward: Strengthening the Work of Human Rights
Institutions in Pandemics

While HRIs were under fire long before COVID-19, in the midst of an ongo-
ing push to strengthen them, the pandemic has brought new challenges to the
human rights system. These challenges are compounded by the prevailing
global political context and threaten to undermine decades of efforts and hard-
won gains in that field. This, in turn, has shown the need for exceptional
protection of human rights in a timely and holistic way, but global and regional
HRIs have not proved fit to provide this, given their structural and substan-
tive deficiencies. Therefore, the focus in the future should be on strengthen-
ing their capacity to address these shortcomings.

States should consider the creation of a committee similar to IACHR SAC-
ROI COVID-19 that would be dedicated specifically to the human rights
implications of the pandemic, mandated with monitoring states’ responses.
Such a body would be charged with preparing general, thematic, and country-
specific recommendations and policy guidelines and providing technical as-
sistance to states, NGOS, national human rights institutions (NHRIs), and
civil society on their implementation. A specialized committee would enhance
HRIs’ ability to provide timely protection, as well as reduce their workload,
allowing them to pursue their normal mandates to address nonpandemic-
related human rights issues.

This committee should, like SACROI COVID-19, be empowered to fol-
low up on its recommendations and guidelines, and to receive and respond to
requests for precautionary measures against irreparable harm caused by
pandemic-related measures. The committee would be composed of experts
from both international and regional human rights bodies to ensure adequate
coordination. The inclusion of experts from the regional bodies would allow a
better contextualization of statements and guidelines. Improved coordination
would also reduce the duplication of work among the different HRIs, saving
financial resources and allowing their reallocation to reduce the funding gaps
between different HRIs.10

This pandemic-focused human rights body would also work in close col-
laboration with the WHO. Communications to states regarding alleged vio-
lations of human rights would need to take into consideration the specific
health situation prevailing in the state in question. This in turn would con-
tribute to the acceptance of these recommendations. Scientifically based rec-
ommendations would help to counter arguments that authoritarian measures
are best suited to curbing the spread of infectious diseases. Along the same
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lines, the committee needs to provide a sufficient legal basis to strengthen the
power of its arguments and recommendations.

The question would be where to house this initiative. The committee could
be established by the UN’s Office of the High Commissioner for Human
Rights (OHCHR). But it would then lack the necessary powers to follow up on
the adopted recommendations and guidelines and receive COVID-19-related
requests for precautionary measures, as is evident in the structure of the UN
Human Rights Treaty Bodies Working Group on COVID-19. Establishing the
committee through the Human Rights Council would also not seem to be a
viable option, given growing concerns about its members’ profiles on human
rights. COVID-19 has clearly demonstrated that the UN Security Council
would not be suitable, given the growing rivalry between two of its permanent
members, China and the United States. Therefore, establishment by the UN
General Assembly seems to be the least-worst available option, in terms of over-
coming the geopolitical divide among states and securing a wide consensus for
the committee—a necessary prerequisite for any cooperation. Consequently,
states with a good human rights agenda should use the UN General Assembly
as a platform to secure consensus for the committee. Despite political divides,
the General Assembly has indeed managed to issue a set of admittedly rather
ineffective recommendations, reflecting states’ commitment to cooperation and
solidarity during the pandemic.

Recent attacks on international human rights bodies and insecurity of gov-
ernment support demonstrate that state funding of this pandemic rights com-
mittee would not be sufficient to carry out its mandate in full, especially in the
environment of global economic recession resulting from the pandemic, which
would provide a perfect justification for continued underfunding.!’® One pos-
sibility would be the creation of a trust fund with contributions from multiple
sources, including foundations and business. However, in seeking funding from
the private sector, the committee must be careful to preserve transparency to
ensure its legitimacy, independence, and impartiality, and consequently the rate
of compliance with its recommendations and statements.'””

As the success of other human rights bodies has shown, the effectiveness
of any new pandemic-related committee will require engagement with NGOs,
NHRIs, and other domestic actors having a role in the protection of human
rights. Their participation is vital not only for the implementation and impact
of recommendations issued by HRIs, but also to their formulation, as they can
contribute to an understanding of the domestic context of the state in ques-
tion.!"”® Therefore, the procedures of the pandemic rights committee need to
ensure the wide and meaningful participation of NGOs in its meetings,
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whether they are held in-person or virtually. In the latter case, obstacles re-
lated to safe platforms, simultaneous interpretations, closed captions, sign lan-
guage, time zone gaps, and access by NGOs with limited digital tools need to
be procedurally addressed.

In conclusion, COVID-19 has clearly exposed the structural deficiency in
HRIs that weakens their response, despite the massive efforts expended, to the
pandemic’s unprecedented implications for human rights. However, this should
not be the moment to lose faith in multilateralism; rather, it should be the mo-
ment to start working to strengthen it. A pandemic rights-focused committee
could be one way to ensure timely, holistic, and coordinated protection for
human rights in the current and future pandemics, building back better and
mitigating their long-term impacts on human rights.
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Protecting Human Rights from
Exclusionary Populism

GERALD NEUMAN

Before the coronavirus pandemic disrupted everything, world politics was un-
settled by a series of electoral successes of right-wing populist parties, leaders,
and movements. They have not gone away. Some remain in office, and others
hover in waiting. The populist project of Brexit is a reality and its tensions con-
tinue. Meanwhile, in Latin America, some left-wing populists cling to power,
as in Venezuela and Nicaragua, and others have been resurging, as in Bolivia.

The growing strength of populism in established democracies that have pre-
viously provided key support to the international human rights regime raises
special concern. It not only endangers human rights within those countries’
own borders, it also threatens to weaken the international system for protect-
ing human rights abroad. The harms are not greater than those created by fully
authoritarian governments, but the decay of rights-respecting governance is
alarming. Now that the Trump presidency has ended, one may ask how the
United States and other countries that see the dangers can contribute to pre-
venting them.

With this purpose in mind, the chapter begins by examining the concept
of populism, which is debated among political scientists. The analysis favors
the “ideational approach,” which understands populism as employing an ex-
clusionary notion of the people—the “real people,” as opposed to distavored
groups that are unworthy—and that purports to rule on behalf of the “real
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people,” whose will should not be constrained. I do not claim that this is the
only possible understanding of populism or that it covers all the phenomena
that have been characterized as “populist.” Rather, this definition captures the
relevant category of populism for the inquiry that it undertakes. I will some-
times specify this as “exclusionary populism,” as explained later.

The chapter then sketches the negative effects that populism may produce
on internationally recognized human rights, both internally and through its
influence on foreign policy. This is followed by a discussion of responses to
exclusionary populism and its effects, by international human rights institu-
tions, by rights-respecting governments in general, and by the United States

in particular as a country recovering from populism.

The Meaning of Populism

The leading contemporary account of populism employed by political scien-
tists is the ideational approach. Cas Mudde has described populism as “an ide-
ology that considers society to be ultimately separated into two homogeneous
and antagonistic groups, ‘the pure people’ versus ‘the corrupt elite,’ and which
argues that politics should be an expression of the volonté générale (general will)
of the people.” Jan-Werner Miiller further adds, “Right-wing populists also
typically claim to discern a symbiotic relationship between an elite that does
not truly belong and marginal groups that are also distinct from the people.”
These accounts stress important common features: populists are antipluralist;
populists have an exclusionary notion of the “real people” that they contrast
with morally reprehensible elites; and populists claim to speak for the will of the
“real people,” which should not be constrained. This ideational conception cov-
ers a wide range of more specific forms of populism, including left-wing popu-
lists, right-wing populists, and some who are neither. But merely criticizing an
elite, or invoking “the people” is not enough to make someone a populist.

Other political scientists have favored different accounts of populism, for
example, as an opportunistic strategy pursued by particular leaders, or as a
matter of performance or political style.? The political-strategic approach views
populism as an electoral strategy of a personalistic leader who asserts a direct
relationship with the people.* Other authors define populism as a form of rhe-
toric, communicating an identification with the people; this rhetorical approach
measures the populist character of a speaker as a matter of degree.

A school of political thinkers on the left, following Ernesto Laclau and
Chantal Mouffe, has theorized populist mobilization as a discursive method

necessary for constructing a “people” unified in antagonism to the elites in
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power in order to bring about transformational change.”> How such a transfor-
mation can develop into a stable, rights-protecting democracy, however, is very
unclear, as the examples of Venezuela, Bolivia, and Nicaragua illustrate. From
a human rights perspective, it is important not to overlook the risks that left-
wing populism can also create.

Another contrasting usage of the term “populist” involves theorists or activ-
ists who proudly claim the label for a pluralistic, participatory empowerment of
the full electorate, consistent with equal rights for all. It should be emphasized
that this type of rights-respecting populism is not the subject of this chapter.

Given such variations in usage, some care is required in drawing conclu-
sions from the academic literature on populism. Authors disagree on what
“populism” means and on who counts as a populist. I will argue later that, in
view of these uncertainties, populism should not be treated as an operative legal
concept; rather, outside observers should derive heuristic benefit from close at-
tention to populists” actions.

Without claiming that the ideational approach provides the best definition
for all purposes, or covers the full range of individuals and groups that could
reasonably be called “populist,” one can justify the usefulness of that approach in
identifying current dangers. First, ideational populists invoke an antipluralist
understanding of “the people.” Second, the ideational approach emphasizes their
claim to implement the people’s will without legal or institutional constraint.
Third, the ideational approach applies both to personalistic leaders and to par-
ties. Perhaps the relevant category should be called “exclusionary populism.”®

Political scientists have offered various explanations of the causes of popu-
lism.” In this regard, the factors may vary from country to country and at dif-
ferent periods, and the studies may employ different definitions of populism.
Some scholars see populist politics as appealing to voters whose identities have
been destabilized by modernization or globalization.® Others perceive popu-
lism as resulting from failures of democratic governance, in European states
where convergence among parties constricts the range of policy choices, or in
Latin American states where entrenched corruption leads the established par-
ties to neglect the basic needs of the citizenry.” Pippa Norris and Ronald In-
glehart trace the current success of authoritarian populists to a cultural back-
lash produced by structural changes in economics, politics, and society.!
Richard Heydarian has emphasized that different causes operate in emerging
market democracies in Asia, where despite economic growth weak institutions
have been unable to meet the rising expectations of the middle classes."

It is worth noting here that some of the factors identified in the literature

relate to governments that fail to serve the human rights of their population,
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while others involve a cultural backlash that includes the negative reaction of
some citizens to improvements in the human rights of others, possibly racial
minorities or women. These types of causes may also operate conjointly—as
when majority group members whose economic and social rights are neglected

resent attention to minority groups that may be even more disadvantaged.

Dangers for Human Rights from Exclusionary Populism

This section illustrates some of the dangers of exclusionary populism to human
rights within a country, to human rights in other countries, and to the inter-
national system for protecting human rights.!” The point is not that populism
threatens human rights more than fully established authoritarianism does;
China and Russia (which I would not regard as democratic enough to be pop-
ulist) pose greater dangers. In fact, some of the international risks that popu-
lism creates are intensified when populist governments make common cause
with autocrats.

Even before populists come to power, they may incite private discrimina-
tion or violence, and existing parties may compete with them for votes by
adopting some of their exclusionary policies. However, the risks multiply once
populists control governmental authority and resources.

To start with, the populists’ narrowed definition of “the people,” combined
with unconstrained implementation of what they claim to be the will of the
people, threatens the rights of the excluded groups. The victims may include
the ousted elites, but also vulnerable minorities whom the populists think the
elites wrongly protected. The threatened rights may involve equality, economic
rights, liberties, fair trial, or even life, depending on the particular local
situation.

‘The dangers spill over, however, to other social groups. Once in power, pop-
ulism risks tipping over into authoritarianism. Political scientists have em-
phasized the tendency of populist leaders to claim that only they represent the
popular will and to deny the legitimacy of any opposition. Thus the category
of enemies of the people may expand to encompass former allies, dissenters,
and critics. Populists often aim to entrench themselves in power, dismantling
legal guarantees of fair electoral competition and disrespecting the political
rights of everyone, including their own constituency. They also disdain checks
and balances, and may attempt to take over, replace, or abolish institutions
such as the judiciary and independent watchdog agencies. Meanwhile, popu-
lists may seize the opportunity to enrich themselves and their major support-
ers, neglecting the needs and rights of the people they purport to represent.
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Populists may employ the language of individual rights and in some cases
may do more for the rights of their own voters than previous governments had
done. From a human rights perspective, however, the allegiance of populists to
rights is generally selective and defeasible. They may favor the social rights of
the poor, free speech rights of the intolerant, or religious rights of the majority,
for example, but only until these interfere with the populists” other priorities.
Populist governments may distribute benefits to the poor on a discretionary
basis, requiring personal political loyalty in return, rather than implementing
genuine social rights.

In addition to violating rights of those they govern, populists clash explicitly
with international human rights institutions. Populist agitation may include a
focus on how human rights law interferes with implementing the populist un-
derstanding of the general will. This conflict may predate a populist’s rise to
power, as with the Euroskeptics, or it may begin later, after policies have been
adopted and criticized, as when the International Criminal Court began to ex-
amine Rodrigo Duterte’s sanguinary drug enforcement in the Philippines. The
judges or personnel of the international institution, and human rights advocates
relying on that institution, may then be identified as yet another corrupt elite.

Populist governments may engage in ad hoc defiance of particular rulings
or broader efforts to insulate their policy from international scrutiny and in-
terference. Venezuela under the presidency of Hugo Chévez withdrew from
the American Convention on Human Rights in 2012, and then his successor
Nicolds Maduro resigned from the Organization of American States (OAS)
altogether in 2017. (Venezuela also created rival forms of regional cooperation
to compete with those it rejected; but as mismanagement, corruption, and the
fall in oil prices produced the collapse of the Venezuelan economy, these ini-
tiatives have withered."”) Similarly, the Philippines withdrew from the Inter-
national Criminal Court after it attracted the Prosecutor’s attention.

Nevertheless, populist regimes may be willing to invoke international
human rights mechanisms as tools to serve their own goals, either as allies
against domestic opponents or in support of their foreign policy positions, just
as they selectively employ rights domestically. For example, Bolivia turned to
the OAS under the Inter-American Democratic Charter in 2008 to help Evo
Morales overcome resistance to his proposed constitutional reforms. The right-
populist Trump administration repeatedly attempted to utilize the same Charter
against left-populist Venezuela, and it pursued some country-specific resolu-
tions before quitting the Human Rights Council.

Some populist governments seek to have impact on human rights outside
their borders. Although there is no single typical populist foreign policy,
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certain governments have contributed to the spread of populism by assisting
like-minded populists in other countries.” Hugo Chdvez famously used Ven-
ezuela’s oil wealth to support lefe-wing populists in other Latin American
countries. Prime Minister Viktor Orbdn of Hungary has openly campaigned
for right-wing populist candidates in nearby countries such as Slovenia and
North Macedonia and has reportedly channeled financial support to them.

Instead of withdrawing from a human rights mechanism in order to avoid
its scrutiny, as described above, a populist government may remain in the sys-
tem and attempt to undermine or obstruct it. The government may actively
lead efforts to undermine the mechanism or it may join or acquiesce in such
efforts by other populist governments or fully autocratic states. For example,
left-populist governments led by Venezuela, Bolivia, and Ecuador (under Ra-
fael Correa) protected one another from OAS sanctions and sought to con-
strain the Inter-American Commission on Human Rights and the Inter-
American Court of Human Rights.! Bolivia, Nicaragua, and Venezuela have
joined with Russia and China in endeavors at the United Nations (UN) to
weaken the global treaty body system."”

The role of populist members who remain in the system has become in-
creasingly problematic as populists gain power within key supporters of the
international human rights regime. Prominent examples have included the
United States under Donald Trump and the European Union (EU), as will be
discussed.

Populist governments may decrease their financial support to international
human rights institutions, either deliberately to weaken them or merely because
they want to keep the funds for purposes they value more. They may seek to
change the output of international human rights institutions directly, in politi-
cal bodies where governments hold seats of their own, such as in the General
Assembly and the Human Rights Council, or indirectly, by modifying the pro-
cedures of more independent expert bodies that the political bodies oversee.

The spread of populism in Europe has weakened the European Union’s ca-
pacity for promoting human rights within and beyond its own region. The
populist-fueled Brexit has confronted the EU with the loss of an economically
and diplomatically important member with a strong rule-of-law tradition.
Hungary and Poland have both defied EU human rights measures and shown
their willingness to hold the EU budget hostage in order to insulate themselves
from financial sanctions for violating their rule-of-law obligations."

Turning to the United States, the unforeseen rise of Donald Trump may
have had multiple causes, but populist appeals formed a central feature of his
campaign and continued on an essentially daily basis. As Ronald Inglehart and
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Pippa Norris observed, “Trump’s rhetoric stimulated racial resentment, intol-
erance of multiculturalism, nationalistic isolationism and belligerence, nostal-
gia for past glories, mistrust of outsiders, sexism, the appeal of tough leader-
ship, attack-dog politics, and racial and anti-Muslim animosity.”"” The harms
that the Trump administration inflicted on human rights within the United
States have received widespread attention, often expressed in terms of the sub-
version of democracy and U.S. constitutional principles. In addition to its do-
mestic effects, the Trump presidency was extremely damaging to human
rights globally, not only by the appalling example that it gave, but by its delib-
erate encouragement of other right-wing populists and autocrats, such as Hun-
gary’s Viktor Orbdn, Israel’s Benjamin Netanyahu, Brazil’s Jair Bolsonaro,
and Egypt’s Abdel Fattah al-Sisi, and by its attacks on the international sys-
tem. This damage persists, despite Trump’s defeat in the 2020 election, and
regardless of whether he later returns as a candidate.

To give a few examples, Trump was contemptuous of international coopera-
tion, condemned the European Union, withdrew from the Paris Agreement on
climate change while suppressing climate science, and announced withdrawal
from the World Health Organization to distract attention from his irresponsi-
ble handling of the COVID-19 pandemic. His administration resigned from
the UN Human Rights Council, withheld funds from the United Nations and
UN agencies, and undermined international legal prohibitions against forcible
acquisition of territory. His State Department convened a “Commission on Un-
alienable Rights” to weaken respect for international human rights law and
then conducted a propaganda campaign for its report—translated into several
languages—encouraging other countries to pursue self-serving reinterpreta-
tions of their human rights obligations.?® Trump’s refusal to accept the outcome
of the 2020 election, and his incitement to attack Congress in order to prolong

his reign, have offered a precedent to authoritarians around the globe.

Responses to the Populist Challenge

Given the threats that the current wave of exclusionary populism poses to
human rights within national borders, to human rights outside them, and to
the international human rights system itself, how should human rights insti-
tutions and rights-respecting governments—now including the United States—
respond? The answer needs to be complex, just as the varieties of exclusionary
populism are complex, and different actors will have different roles to play.
Ideally, respect for human rights is achieved by a well-intentioned govern-
ment and domestic civil society interacting within a background of international
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cooperation and possibly material assistance. The creation of the international
human rights system reflects the recognition that the domestic processes
benefit from external attention and advice, which may include binding adju-
dication and sometimes require stronger incentives. When exclusionary populists
come to power, they disrupt these domestic processes and produce situations
requiring, at a minimum, external attention and advice.

International human rights courts and similar nonjudicial monitoring
bodies have been tasked with making impartial evaluations of a state’s compli-
ance with its existing international obligations. Examples include the regional
human rights courts and commissions, the global human rights treaty bodies,
the International Court of Justice, and the Court of Justice of the European
Union, among others—for brevity, I will refer to them all as “monitoring bod-
ies.” These independent expert bodies cannot solve the problem posed by the
rise of populism, but they can assist in restraining it. They can help to pre-
serve the rule of law and democratic alternatives to populism; they can aid in
addressing underlying social causes of populism; they can identify human
rights violations committed by populist governments and seek to provide rem-
edies. They can also change their own behavior that may have contributed to
populism and avoid making things worse.

Here, as in other situations, the monitoring bodies depend for success on
the cooperation of actors with other powers and roles. Other international bod-
ies, governments of other countries, international nongovernmental organ-
izations (NGOs), and local civil society are potential allies in motivating
branches of a national government to change rules and practices.

Rights-respecting governments have multiple reasons to be concerned by
the misdeeds of states under populist rule. These include the general interests
that states have in the rights of one another’s citizens under modern interna-
tional law, specific repercussions that exclusionary populism may have for their
own nationals and co-ethnics, the spillover effects of populist misrule on neigh-
boring countries, the distortion of international organizations in which they
are joint members, and support that populist governments give to populist op-
position movements in other states. As a result, states may seek to protect
human rights either by acting through multilateral organizations such as the
United Nations, the European Union, or the Organization of American States,
or they may pursue bilateral responses in their relations with populist states.

This section discusses the methods by which human rights monitoring bodies
and rights-respecting states address the problems caused by populism. First, it
explains that monitoring bodies (and generally states) should treat exclusionary
populism according to its substance rather than its name. Second, it examines
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how monitoring bodies (and other states) should share with local actors the task
of opposing populist abuse of power. Third, it argues that they must deal with
the issues of economic inequality that are often contributory causes of popu-
lism. Fourth, it focuses on the need for monitoring bodies to learn from populist
critiques of their output, in order to improve their own performance, and for
states to protect the independence and funding of monitoring bodies. Fifth, it
argues that states need to maintain their own ability to adopt negative incen-
tives against populist human rights violations. Finally, the section makes some
specific recommendations for the United States, as a state endeavoring both to
recover from populism and to support human rights abroad.

Confronting Populism as Such?

Should the international human rights system directly address populism as an
operative legal category? That question is relevant both to international moni-
toring bodies and to rights-respecting states that cooperate with them. In
particular, should they determine whether a specific politician, party, or gov-
ernment qualifies as “populist” and attach legal consequences to that char-
acterization? For several reasons, they should not.

One important consideration is the context of monitoring bodies acting
within a human rights law framework. “Populism” is not a legal term recog-
nized in international law, and it has no universally accepted definition. The
disputes among scholars regarding the proper understanding of the term have
been sufficiently illustrated above. Despite agreement on some core examples,
social scientists disagree not only on how to conceptualize populism but also on
which politicians or parties should count as populist. Monitoring bodies would
open themselves to delegitimating charges of bias and political selectivity if they
relied on such a concept as a reason for finding violations or condemning states.

Instead, monitoring bodies can focus on the actions of populists without
explicitly categorizing them as such, especially in dealing with the policies of
populist governments. Abuses such as discriminatory laws, assaults on the in-
dependence of the judiciary, suppression of political competition, attacks on
the press, police violence, and similar outcomes of populism are already
human rights violations that come within the jurisdiction of various human
rights bodies.

I am not saying that monitoring bodies should take no notice of the phe-
nomenon of populism or should never mention it. On the contrary, they should
be alert to the risks that it creates for human rights and to the special chal-

lenges of interacting with populist governments. International bodies should
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not, however, try to make populism as such an element of a human rights vio-
lation. And they should be conscious of the ambiguity of the term.

There should be room for monitoring bodies to keep a wary eye on popu-
list governments, among others, in accordance with their mandates. Some of
the hallmarks of populist consolidation of power include the capture of elec-
toral commissions, takeover of judiciaries, banning of NGOs, subordination
of media, and removal of term limits. Such techniques, whether deliberately
diffused or merely imitated, have been recognized as elements of an authori-
tarian “playbook” that should be treated as warning signs of an incremental
hollowing out of democracy.?! Monitoring bodies should pay close attention
to these practices individually as well as in the aggregate—at least, to the ex-
tent that these issues lie within the body’s jurisdiction.**

Monitoring bodies could also make an important contribution by clarify-
ing that human rights related to political participation do 7ot require the ab-
sence of term limits for elected presidents and that these term limits are an
important protection for responsive representative democracy. Populist lead-
ers have sought to extend their power by eliminating rules that prevent their
reelection, and sometimes subservient courts have invalidated such rules by
finding that they violate human rights—either the rights of the leader or the
rights of the voters.”> Monitoring bodies should explain unequivocally that
the human rights argument for indefinite reelection of presidents is specious. The
Venice Commission of the Council of Europe has issued a useful report favor-
ing nondiscriminatory term limits for presidents; and the Inter-American Court
of Human Rights issued an advisory opinion in 2021 holding not only that
term limits are compatible with human rights, but that the American Con-
vention on Human Rights prohibits indefinite reelection.?* It would be ben-
eficial for the Human Rights Committee at the global level and the African
Commission on Human and People’s Rights to add their own analyses.”

In stressing these structural issues of civil and political rights, I do not mean
that monitoring bodies that also have jurisdiction to address economic and so-
cial rights should de-emphasize them. The need to address economic in-
equality is discussed below.

Rights-respecting states have similar reasons for caution in using the con-
tested concept of populism when they criticize another state, particularly when
they act as members of international organizations. Actions taken in the name
of the organization may need to display neutrality, and the ambiguity of the
word makes it unsuitable for the articulation of generalized policies. Moreover,
some regional organizations have special powers to take action in response to
structural alterations in their member states that undermine democracy or the
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rule of law, or depart from the state’s constitutional order.?® Exclusionary popu-
lism may supply a heuristic lens for noticing occasions when such responses may
be needed, but the more specific violations provide the prerequisites for action.
However, states in their bilateral relations do not face the same expecta-
tions of apolitical behavior and nonselectivity that international monitoring
bodies do. Nor are they expected to articulate their foreign policies in neutral
and generalizable terms. Thus there may be more room for them to invoke
the term “populist” in their dealings with another state, especially when the
context ensures that the intended meaning will not be misunderstood.

Counterframing against Populist Politics

Without explicitly condemning populism as such, monitoring bodies and
rights-respecting states can contribute to the struggle against it by defending
the contrasting ideology of universal human rights and by facilitating open
political contestation at the national level, which is where the conflict of ideas
must ultimately be won. In the context of discontent with the status quo, pop-
ulism and human rights provide incompatible perspectives on where the
problem lies and how to go about solving it.

Sociologists have emphasized the role of framing in the efforts of social and
political movements to persuade citizens to accept their proposals.?” Populists
promote an account in which corrupt elites are to blame for numerous ills, and
reassertion of the unconstrained popular will through the leadership of the
populists will correct them. Human rights advocates and institutions offer
competing accounts whose common theme is that unconstrained government
power leads to invasion or neglect of universal rights of individuals.

As is often the case in the system of human rights protection, different roles
are appropriate for different actors. Monitoring bodies at the universal or re-
gional level have more generic justifications for the obligations that they en-
force. Democratic governance requires rights constraints for all and judicial
independence, not the unlimited pursuit of majority will; governments must
accept criticism and political competition. Advocates within the national sys-
tem can particularize their arguments with culturally based references and
locally held values that international bodies do not, or should not, rely on. Gov-
ernments of other states may have both options, depending on their relationship
with the state in question.

The effectiveness of external criticism on the domestic audience may de-
pend on how it aligns with local values. For example, in a context where pop-
ulists hijack an established democratic culture, defending the right to criticize
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the government against suppression and retaliation may resonate with the vot-
ers and awaken them to risks to their own rights as well. National values of
freedom of the press, social solidarity, or equal respect may have deeper his-
torical roots in a country than modern treaty articulations.

Most of the work to resist ideational populism, however, must be performed
by local actors—human rights defenders, journalists, political opponents, and
social movements. A monitoring body can support their efforts, and their right
to undertake these efforts, but it should not expect their advocacy to follow
international models. Local critics of populist governments will have local dis-
courses that they can employ instead of or alongside the international rights
discourse. Local advocates are not bound by norms of neutrality and expertise
that monitoring bodies profess; they are free to engage politically and to make
openly emotional appeals.”® Even where international obligations are fully re-
flected in domestic law, the national versions of universal norms may be more
relevant in domestic political debate, especially during periods of populist rule.
In the final analysis, successful opposition to populist governments requires
locally credible political alternatives. Ideally these will be respectful of univer-
sal rights, but rights compliance should be coupled with a particular affirma-
tive vision that attracts voters.

Rights-respecting states face some of the same obstacles as monitoring bod-
ies in reaching the local population of a populist-ruled state in order to help
preserve political space for a democratic opposition. The cultural distance be-
tween the assisting state and the state with a populist government is one factor
that may impair the ability of the former to communicate with local resonance
to the residents of the latter. Other historical and political factors in their bi-
lateral relations may make the communication more, or less, successful, and
in some situations the advocacy of another country may be considerably more
influential than advocacy from global institutions.

Realizing Economic and Social Rights

Being alert to the civil and political rights that exclusionary populism attacks
does not mean that either monitoring bodies or rights-respecting states should
neglect economic and social rights. Economic hardship and economic in-
equality have been identified as causal factors in the rise of populism—Dboth
left-populism and right-populism—in various countries (though not all). It
would be self-defeating to address only the symptoms and not the causes if
one has the opportunity to do both. Monitoring bodies that have mandates
including economic and social rights should attend to them as part of their
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response to populism. There are limits, however, to a monitoring body’s ability
to promote the transnational sharing of resources that realization of economic
and social rights may require.

States have greater breadth of authority to seek new solutions than special-
ized human rights institutions that implement existing obligations, and rights-
respecting states in the Global North have access to the resources that are
needed. As the world rebuilds from the COVID-19 pandemic, it will be even
more urgent to address issues of economic inequality within and among states
that were pressing before its onset and have worsened since. That is not to imply
that the issues are easy or that the solutions are obvious. Economic and social
rights doctrines provide analyses that can justify and guide some of the efforts
states make, but there are other discourses such as sustainable development
and conflict prevention that can be applied in combination with them.

Meanwhile, however, rights-respecting states need to resist ongoing efforts
at the global level to impose unconditional duties of transnational redistribution
that would preclude the use of economic incentives to promote human rights
compliance. As will be discussed later, extraterritorial obligations of assistance
and coordination in the realization of economic and social rights, and other
collective rights attributed to peoples, should not be naively or cynically twisted
into an unqualified obligation of one state to subsidize the depredations by a
second state’s government against parts of its own population.

Improving and Protecting Human Rights
Monitoring Bodies

A monitoring body should not only pass judgment on the actions and claims of
populists, it should also reflect on the arguments populists make, in order to
evaluate its own practice. Within a human rights framework, deliberative atten-
tion to the criticisms leveled against international institutions may help a moni-
toring body improve its analysis or strategy. At the same time, rights-respecting
states need to protect the monitoring body’s ability to deliberate appropriately
and carry out its functions, defending the body against the efforts of populists
and authoritarians to incapacitate it procedurally or financially.

Reflecting on Populist Critiques

International human rights institutions have important lessons to learn from
the current wave of populism. Populist rhetoric often includes explicit attacks
on international monitoring bodies.” These bodies are seen as part of the global
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elite or the “world government” that threatens the nation; their decisions are
said to favor the rights of criminals, terrorists, migrants, prisoners, and other
enemies over the rights of the people. I do not want to make claims of causa-
tion regarding the importance of human rights backlash for the success of pop-
ulists; multiple factors contribute to their performance in elections and refer-
endums. Nonetheless, there is value in examining the objections, to see what
could be learned from them, to reduce the appeal of populists, or simply to
improve the performance of the treaty regimes.

For example, particular claims that human rights bodies overprotect unpop-
ular groups may merely be hateful rhetoric, but examination sometimes re-
veals elements of valid concern within them. Monitoring bodies should not
disregard such objections to their rulings without reflection.

Members of monitoring bodies are, in fact, mostly foreign experts. Trans-
national monitoring enlists states mutually in protecting one another’s popu-
lations, shielding current minorities against present harm and members of cur-
rent majorities against future harm. Ideally states and local human rights
defenders would help explain and vindicate the system, but the arrangement
is susceptible to nationalist and populist attacks. This reality raises the burden
of justification on the experts to show that they are not merely external elites
abusing power.

The fundamental principle of international human rights law is that every
human being has rights, and populist movements that seek to deny that princi-
ple are essentially rejecting the system. Not all populist critiques, however,
depend on denying a right altogether. Most human rights are subject to justi-
fied limitation for the purpose of directly protecting the rights of others and
also for certain more general purposes that are indirectly related to the rights
of others (such as “national security”).?® Both the rights and the limitations
are important.

A common populist objection to the human rights system maintains that
human rights bodies give too much weight to the rights of criminals. A few
human rights are and should be absolute, such as the prohibition of torture.
Other acts of law enforcement may involve rights that are protected in quali-
fied terms, or explicitly subject to limitation. In determining violations of those
rights, monitoring bodies should make clear that they are not disproportion-
ately restricting the government’s response to criminal activity, and in partic-
ular that they recognize the need to protect the rights of others. As a matter of
substance, this recognition should inform the reasoning that leads to a find-

ing of violation. As a matter of exposition—and especially when faced with
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this type of critique—there would be value in making explicit for readers the
body’s attention to the rights of nonparticipating victims.

What happens if monitoring bodies conclude that some populist objections
to particular decisions or doctrines may have some accuracy, and modify them?
Perhaps less than we might hope. Once populist attacks have been unleashed,
their rhetoric often operates at a level that can gloss over changes in factual
reality. Furthermore, once exclusionary populists come to power, they are likely
to acquire new reasons for quarreling with a monitoring body as they seek to
entrench their power. Nonetheless, there may be lessons in particular objec-
tions that would help the monitoring bodies avoid similar errors in the future,
and not supply new fuel to populist fire.

Protecting the Funding and Independence of Monitoring Bodies

Populist governments have repeatedly sought to reduce the impact of moni-
toring bodies by cutting their funding and limiting their independence, some-
times acting in partnership with fully authoritarian states that are also mem-
bers of the bodies’ sponsoring international organization (such as the UN or
the OAS). Even without such deliberate punitive efforts, monitoring bodies
face budgetary reductions when states shift their spending priorities or in times
of austerity. The continuing economic effects of the COVID-19 pandemic may
deprive the system of resources at a time when governments most need to be
monitored.

Rights-respecting states need to protect the ability of the system to func-
tion, and to resist efforts to undermine monitoring bodies, especially those bod-
ies with jurisdiction to address populist governments’ characteristic abuses.
Unfortunately there is a kind of egalitarian culture within the UN that disfa-
vors judgments of quality among the various human rights mechanisms, and
that facilitates dispersion of resources to less consequential projects.

If necessary, a human rights body can survive lean years when its budget
shrinks, so long as the cuts are not too deep and it retains control of its spend-
ing choices within the lower amount. The more serious threats involve inter-
ference with the body’s independence and direct restraint of its functions. These
have included efforts to give political bodies disciplinary powers over mem-
bers of monitoring bodies, to prohibit follow-up procedures or the issuance of
general comments, and to limit the information that monitoring bodies can
receive.’ Proposals of that kind portend long-term impairment of the institu-

tion’s mandate, and rights-respecting states should vigorously oppose them.
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Sanctions and Conditional Assistance

States are in a position to do more than criticize populist governments that
violate human rights; they can also impose material consequences on them.
There are numerous forms of cooperation and assistance that rights-respecting
states are free to withhold.?? The basis of the withholding should be the actual
violations, and not the labeling as “populist” per se. A state may have the con-
fidence to make the judgment for itself, or it may avail itself of the findings of
international courts and other monitoring bodies. These findings possess an
authority and objectivity that can be combined with the political power and
financial resources of states to press for change.?

Withholding assistance may serve several purposes. It creates countervail-
ing incentives for a government that sees advantage in violating rights; it sig-
nals to the other government and its population the seriousness of the viola-
tions; and it avoids complicity in the violations or the responsibility for
maintaining in power the government that commits them.

Rights-respecting states need to preserve their authority to pursue these
goals, in the face of various initiatives aiming to redefine their international
obligations in a manner that would unduly restrict or outlaw these sanctions.
Authoritarian states such as Cuba, China, and Russia, with some populist al-
lies, have led efforts within the United Nations to proscribe human rights—
based sanctions that are not approved by the Security Council (and thereby
subject to veto). Various arguments of a state-centered or human rights—based
character have been invoked to this end, including the sovereign equality of
states, the impermissibility of “unilateral coercive measures,” a collective right
of peoples to solidarity, and an elaboration of the right to development.* Some
of these asserted norms are ambiguously defined, making the wrongfulness of
measures dependent on an expansive definition of the transnational duties they
are said to contravene; others deny the legitimacy of one state’s judging the
actions of another.

Rights-respecting states need to continue opposing vague and over-broad
definitions of “coercive measures” that would eliminate human rights sanc-
tions, and object to the inclusion of a prohibition of such measures in declara-
tions and draft treaties. The human rights of those persons affected by sanc-
tions do need to be taken into account in the operation of sanctions, but not
in the exaggerated way favored by advocates of a ban.

Moreover, sanctions arise not only bilaterally but in the context of a prior
agreement that authorizes the use of economic pressure to enforce compliance
with human rights obligations undertaken within a regional organization. Such
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preconsented measures, accepted by a state for the sake of its population, should
not be viewed as “coercive.”

In the case of the European Union, it is disputed whether the organization
needs more tools or needs more willingness to use the tools it has, to deal with
open defiance of its values by Hungary and Poland.?® The EU should have and
should use the power both to condemn and to impose material consequences
for systemic undermining of democracy. Although some decisional procedures
give deviant states or groups of deviant states the opportunity to veto decisions,
other actions can be taken by majorities. Rights-respecting EU governments
should recognize how the deliberately spread contagion of right-wing popu-
lism in the EU threatens their own interests, and should resist subsidizing it.

Moreover, Europe has a particularly thick array of mutually reinforcing
human rights institutions within the EU and the larger Council of Europe that
diagnoses the violations. The EU’s Court of Justice and the European Court
of Human Rights, which can make decisions by majority, have provided lead-
ership in judgments that are legally binding.>® Such decisions require political
support for their effective implementation, but their legitimacy and authority
can reassure those who are inclined to act, and strengthen the motivation of
others. The EU Court of Justice has given rule-of-law criteria in EU law greater
traction against backsliding by developing a nonregression principle that in-
vokes the state’s own prior level of democratization as part of the standard for
showing a violation. That criterion not only adds specificity but should assist
in explaining the EU’s reaction for the benefit of the state’s own population,
which must ultimately be persuaded to turn against the populists.

The United States as a Recovering Populist State

The United States now has a rights-respecting government at the federal level,
which narrowly defeated a right-populist incumbent, and which seeks to re-
store and secure its liberal democratic character. Populism retains a hold on
various state governments, making that task more difhicult. The current ad-
ministration is also seeking to reengage more cooperatively with the interna-
tional system, including the human rights system. The considerations discussed
above have relevance for the United States, both as a state that has suffered
from populism and as a state that is trying once more to be a key supporter of
the human rights regime.

The Trump years should not be contrasted with an imaginary golden age
in which human rights norms provided the sole factor in U.S. foreign policy,
and one should not expect such a policy to follow now. Moreover, the United
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States has largely emphasized civil and political rights rather than the full range
embraced by the international human rights system, including economic and
social rights. Nonetheless, Trump’s indifference to human rights, admiration
for autocrats, and encouragement of right-wing populism in other countries
represented a major departure. His administration caused significant damage
to the international perception of the United States and to conditions abroad
that will be difficult to repair. The danger that Trumpism or its equivalent
might return to power is itself an obstacle to U.S. credibility.

At home, the United States needs to restore democratic pluralism and a
sense of common purpose. The atmosphere of polarization preceded Trump,
but he exacerbated it, and he and his allies and enablers are continuing to do
so. The public health and economic crises resulting from COVID-19 provide
both challenges and opportunities for reestablishing shared goals.

The economic insecurity that contributed to Trump’s rise clearly needs to
be addressed, for the good of both his supporters and those he disdained. This
project relates to the international concept of economic and social rights, but
that global discourse is unlikely to prove useful in the United States and would
for many in the population be counterproductive. Framing the issues in terms
of the country’s own democratic and egalitarian values will have wider appeal
to a public accustomed to American exceptionalism.?” The government should
also seek as far as possible to gain the cooperation of diverse religious voices,
whose compassionate messages support its public goals—this is doubly impor-
tant, both to reach their communities and to counteract the impression that
right-wing populism is the proper home of religion.’® Meanwhile, the public
needs not only to benefit but to be shown that it is benefiting, in the face of
determined efforts of populists to mislead.

Intensified threats to the U.S. electoral system impend as Trump and his
supporters reiterate their baseless objections to his defeat, and allies in state
legislatures adopt measures to suppress voting and to rewrite election out-
comes.” Creative countermeasures will be needed if the Senate minority con-
tinues to obstruct reform.

The United States badly needs to vindicate truthfulness after four years of
continuous fraud at the highest levels. This requires both candor going forward
(which will not always be easy) and greater disclosure of the actions of the prior
regime and their consequences. The public needs to be shown the level of self-
enrichment, corruption, falsification, and conscious illegality that the Trump
administration perpetrated.”’ Extreme cases may justify criminal prosecution
or civil sanctions, but reputational accountability should be provided more
broadly. The Trump administration terminated or suppressed some internal in-
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vestigations and redacted the reports of others, while intimidating whistle-
blowers.”! Disclosure of primary internal documentation may be as important
as the conclusions of independent investigations, which are likely to be dis-
missed by shameless loyalists as partisan “witch hunts.” In some instances there
may be objectively persuasive reasons of national security or related concerns for
limiting disclosure, but otherwise the self-protective claims of abusive former
officials should be outweighed by the public interest in setting the record
straight. Regrettably, the needed process of publication may become entangled
with byzantine and unsettled doctrines of executive privilege.®?

Turning to foreign relations, the United States has much to contribute as
a rights-respecting state. The Biden administration has already begun to take
some of the appropriate steps. It is reengaging with neglected allies and inter-
national arrangements, including the World Health Organization and the Paris
Agreement on climate change, has rejoined the Human Rights Council, and
has ceased to praise autocracy. Still, it is important that these course correc-
tions continue. Secretary of State Antony Blinken has repudiated the notori-
ous report of the Trump administration’s “Commission on Unalienable Rights,”
which sought to dilute U.S. human rights policy and discredit international
monitoring bodies.> The State Department will need to make further efforts
to counteract the encouragement that the wide official dissemination of the
report, and private efforts to continue publicizing it, give to other populist
governments.

Meanwhile, the Trump administration’s mutually supportive relations with
right-populist governments need to be rethought. A prime example was the
Netanyahu government in Israel, which traded political favors with Trump.
Among other actions, Trump proclaimed U.S. recognition of Israeli sovereignty
over Syria’s Golan Heights, in defiance of modern international law’s prohibi-
tion of acquisition of territory by conquest, and in December 2020 he agreed
to recognize Morocco’s sovereignty over the former Spanish colony of West-
ern Sahara in exchange for Morocco’s recognizing Israel.*4 These disruptive
moves threaten to destabilize the basic ground rules of armed conflict and to
legitimate Russia’s expansion across its borders by force. In Latin America, the
United States needs to exert moderating influence, to the extent it can, on both
left-populist and right-populist governments.

The Trump administration also established a so-called International Reli-
gious Freedom (or Belief) Alliance, enlisting primarily right-wing populist
governments such as Hungary, Poland, and Brazil. The Alliance enabled reli-
giously intolerant governments to claim attachment to religious liberty by pro-

testing persecution of their own coreligionists, and to argue for the supremacy
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of religious freedom over the human rights of women and sexual minorities.*

The new administration has continued in the Alliance, providing its Secretar-
iat in the State Department’s Office of International Religious Freedom and
leading one of its working groups (on threats posed by technology).*® The
United States could resign from the Alliance, but it should consider expand-
ing and reforming it. Rights-respecting countries reluctant to join a project of
Mike Pompeo might be willing to contribute to a genuinely evenhanded ap-
proach to religious freedom that is recalibrated to be consistent with the human
rights of all. Actual religious persecution is definitely a serious problem in the
world, and a diverse group of governments willing to help enforce existing in-
ternational standards could decrease it—particularly if they are sufficiently
diverse and committed to examining their own failings as well as those of
others. A reconfigured alliance could support the work of existing human rights
mechanisms rather than attempting to undermine or replace them. Domesti-
cally, the effort might also draw some religious constituencies back toward
shared values and away from populist divisiveness.

The problem of participation in the Alliance illustrates a disadvantage of
convening states as admitted members in a standing organization to address
the challenges of populism. Membership becomes a credential that may be un-
deserved from the outset and that is politically very difhicult to withdraw,
even after changes in a member’s government. The same concerns apply to the
idea of anointing a group of 10 democracies—the“D-10"—to defend democ-
racy, rather than convening ad hoc meetings of countries based on their cur-
rent circumstances.” One need only consider the real possibility of France
under a future President Marine Le Pen. Whatever merit the idea might have
in opposition to full-fledged autocracy, it is unsuitable at this time as a strat-
egy against exclusionary populism.

Conclusion

Exclusionary populism threatens human rights, and rights-respecting states
have both principled and self-protective reasons for responding to its spread.
Autocracy poses even greater dangers, but the protection of pluralistic democ-
racy depends on constraints that populists also disdain. Populism arises in dif-
ferent contexts and takes different forms, and so strategies for opposing it
must be sensitive to context.

International human rights monitoring bodies should treat populism by
its substance, condemning the characteristic violations that result, rather than

considering “populism” itself as a violation. The international bodies should
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protect local opponents of populism, who add nationally resonant advocacy
to the more distant universal discourse. These bodies should address the causes
as well as the consequences of populism, especially the neglect of economic
and social rights. Monitoring bodies should not merely dismiss populist cri-
tiques of their decisions but should examine the feedback for possible lessons
about their own conclusions and explanations.

Rights-respecting states, now including the United States, should gener-
ally focus on the violations, reinforcing the efforts of monitoring bodies and
the rights of local opponents. That also requires states to protect the indepen-
dence and fiscal capacity of monitoring bodies. The United States needs to sta-
bilize its own democracy to counter exclusionary populism abroad. Rights-
respecting states must address the problems of economic inequality that often
contribute to populist electoral success. At the same time, they need to pre-
serve their own authority to impose appropriate sanctions on states that vio-
late human rights; rights-respecting EU states should muster the will to sanc-
tion their own members. The United States should reckon with the abuses of
the Trump years and try to enlist religious allies in projects consistent with
universal human rights.
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SEVEN

Evangelicals and Human Rights

MELANI MCALISTER

U.S. evangelicals are human rights actors, although their definitions of rights
and approach to international legal regimes frequently place them in conflict
with global norms. The situation is even more complex globally, where evan-
gelicals have evoked human rights claims in some situations and national
contexts but actively abjure it in others. Overall, since the 1990s they have
increasingly, if conditionally, embraced “human rights” as a moral language
for analyzing political crises, while often sitting uneasily within—or in
opposition to—international human rights institutions.

American evangelicals are leaders in this global evangelical international
conversation about rights, and this chapter focuses on their history and prac-
tices, with attention to how human rights discourse also facilitates transna-
tional connections. At the same time, evangelicals globally have increasingly
operated as part of a larger coalition of conservative Christians, one that is dis-
tinctly ecumenical—bringing together Orthodox, Catholics, Mormons, and
evangelical Protestants. This new transnational and ecumenical conservatism
highlights religious freedom as a primary value, singles out Islam as a threat,
and diminishes or denies certain rights that are central to the international
human rights agenda, particularly Lesbian, Gay, Bisexual, Transgender, Queer
(LGBTQ+) rights and women’s reproductive rights. I highlight here three
interrelated factors that shape evangelicals’ relationship to human rights dis-
course: (1) the focus on religious freedom as a primary right; (2) a series of ar-
guments against LGBTQ+ and women’s rights as an impingement on reli-
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gious freedom; and (3) the emergence of a transnational and ecumenical
coalition to pursue these interlocking agendas.

One fundamental context for U.S. evangelicals’ engagement in interna-
tional conversations about human rights is the reality that evangelicalism is a
truly global religious phenomenon—indeed, Americans and Europeans are a
minority of this religious subgroup, which has grown tremendously in Asia,
Africa, and Latin America over the last four decades.! This growth of Global
South Christianity, particularly in its Pentecostal and evangelical forms, has
meant that the international institutions of evangelicalism—the Lausanne
Movement, the World Evangelical Alliance, the Pentecostal World Fellowship—
are increasingly led by Asians, Africans, and Latin Americans, even as U.S.
evangelicals maintain considerable clout, financial and otherwise. American
evangelical leaders, church pastors, even ordinary believers on short-term
missions—as well as anybody with an internet connection—have greater
contact with like-minded believers around the world than previous genera-
tions could have imagined. American Christians have always been missionary-
minded, but today’s evangelicals are increasingly (but not uniformly) aware of
themselves as just one part of a much larger transnational faith.

This awareness has played a key role in how and when evangelicals have
directly involved themselves in U.S. foreign policy. In recent years, a number
of historians have documented their role as activists on U.S. foreign policy over
many decades: starting as lobbyists in response to the famine and genocide in
Armenia at the turn of the twentieth century, to becoming major players fight-
ing communism at home and abroad in the Cold War, to their significant role
in pushing for U.S. support for Israel, as well as furthering anti-Muslim senti-
ment in recent decades.” U.S. evangelicals have a range of political views:
among white evangelicals, a small number are quite liberal on most issues;
many more are moderately conservative; and a large percentage are quite con-
servative on most domestic and foreign policy issues. Evangelicals of color are
more liberal on almost every measure than their white counterparts.> Across
the board, they have formed a broad range of political organizations and co-
alitions over the last decades (ranging from conservative groups such as Moral
Majority, Stand for Israel, and Alliance Defending Freedom to the more mod-
erate Institute for Global Engagement and the liberal-leaning Evangelicals for
Social Action), which sometimes worked for specific legislation, and at other
times simply advocated for awareness of signature issues.

It was within this larger context of globalization and an expansive sense of

political investment that U.S. evangelicals began to take on human rights as
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a key issue, frequently (but not solely) through the lens of religious freedom.
The impact of human rights as an increasingly accepted moral framework has
been multivalent. It has undoubtedly led to a strengthening of the position of
the small U.S. evangelical Left, influenced by a similar movement in Latin
America, that has argued for greater attention to economic and social rights.4
But, more significantly, a focus on human rights has also given moral author-
ity to those who argue that Christians in particular are victims of religious
persecution and in need of international protection. That focus has reshaped
evangelical language and activism, as both U.S. and global evangelical insti-
tutions organize themselves around a kind of “human rights as self-defense”
model. This sense of embattlement has shaped the ways in which the politics
of religious freedom has become deeply embedded with the politics of sexual-
ity and gender. That is, evangelicals across the world have taken positions in
opposition to the global human rights consensus on reproductive rights, gen-
der equality, and LGBTQ+ rights, defending their positions in the language
of religious freedom and rights. They are certainly not alone in focusing more
on some rights than on others, but their deep transnational networks have made
them unexpectedly effective at furthering their own rights agendas, and, in
the process, reshaping the global conversation to highlight religious freedom
as uniquely endangered.

Historical Background

Samuel Moyn has famously argued that the modern foundations of human
rights were built as much from western European Christian conservatism as
from the secular Left.> As Christopher Sabatini describes in the introduction
to this volume, there are many serious questions about this claim, and it is
rightfully debated as an origin story for the modern movement. Certainly in
the United States, evangelicals of the 1950s and 1960s had very little traffic
with any kind of human rights language and were indeed hostile to its pri-
mary institutional home, the United Nations (UN). By the late 1970s and in
the 1980s, however, conservative Christian thinkers themselves began to lay
claim to the language of human rights, in part through the argument that the
idea of rights has a fundamentally Christian foundation. In the 1970s, evan-
gelical publications such as Christianity Today and World Vision often embraced
the language of human rights, even as the editors occasionally worried aloud
that the “unlovely” concept put people rather than God at the center of moral
discourse. In 1984, the internationally regarded, theologically conservative
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Protestant theologian Max Stackhouse argued that not only did belief in God
require a commitment to human rights, but the very concept of human rights
was built on theism.

The first presuppositional belief—the belief in a universal moral law which
stands over and above every people, every culture, and every social contract
which the people construct out of their own genius—relies upon a second pre-
suppositional belief, which is none other than the ancient Semitic insight that
all humans are made in the image of God, and that all peoples—rich and poor,
powerful and weak, wise and simple, well and lowly-born—are all equally
under the same God and under that God’s universal and equitable righ-
teousness. Human rights are thus a gift and demand of God.°

Stackhouse saw in the broad moral appeal of human rights to people around
the world something like a presupposition of God, so that “rights talk” was
not an alternative to but an argument for monotheism in general and Chris-
tianity in particular.

These theological conversations, however, were secondary to the pragmatic
ways in which U.S. evangelicals began to take up human rights issues during
the Cold War. Tracing this movement requires a recognition that their politi-
cal visions were never rigidly focused on domestic issues, as scholarship has
previously implied. But it also highlights the ways in which they made com-
mon cause with Catholics and sometimes even liberal Protestants on a range
of issues, from religious freedom to abortion. As Udi Greenberg has shown,
a major rapprochement between Catholics and Protestants occurred with
Vatican II in 1964, when the Catholic church reversed its policy of trying to
limit Protestant evangelism in Catholic-dominated European states.” Both
Catholics and Protestants were involved in anti-communist religious freedom
crusades throughout the Cold War, developing a model of political rights that
was also shared with a range of secular conservatives. In the 1970s, conservative
Catholics and evangelicals developed an alliance in the anti-abortion move-
ment. The founder of the Moral Majority, Jerry Falwell, commented that the
fight against abortion had taught him to let go of his separatist tendencies and
to ally with Catholics who shared his platform.?

After Vatican II, U.S. Catholics and Protestants (both ecumenical and
evangelical) made religious freedom a signature political issue. During the
1960s and 1970s, evangelical activists were involved in a variety of anti-
communist campaigns, focusing frequently on Christian communities in
the Soviet bloc. Notably, they joined in supporting the 1974 Jackson-Vanik
amendment that pressured the USSR over Jewish emigration. That same year,
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the Lausanne Congress on World Evangelism, the largest global gathering of
evangelicals to date, called upon leaders of all nations “to guarantee freedom
of thought and conscience, and freedom to practice and propagate religion in
accordance with the will of God and as set forth in the Universal Declaration
of Human Rights.”

This public embrace of human rights did not necessarily mean liberalizing
politics. As Lauren Turek has shown, many U.S. evangelicals closely allied
themselves with conservative Christian politicians guilty of profound human
rights violations, particularly in South Africa and Latin America, as was the
case with General Rios Montt in Guatemala in the 1980s. If they believed a
given regime was good for missionary work, or if the leaders claimed to be con-
servative Christians, evangelical believers often whitewashed and justified
their oppressive behavior, while still decrying government leaders in China, the
USSR, and parts of the Middle East who disallowed evangelism or discrimi-
nated against Christians.

It is a sign of the capaciousness of human rights language that the frame-
work of human rights could also fit with an emerging liberal ethos in the
diverse global evangelical community. Starting in the 1970s, Latin American,
African, and Asian members moved more to the forefront of its leadership.
Often much more inclined to take seriously issues such as poverty, oppression,
and war, they helped expand the traditional religious freedom agenda toward
a broader focus on “social concern”—including the language of human rights
that now included social and economic rights." In this way, some of these lead-
ers were moved to embrace human rights more fully: there were evangelicals
who supported Biafra in the Nigeria-Biafra war, opposed apartheid, fought for
the southern Sudanese, and spoke out against the Contras in Nicaragua—all
under the rubric of human rights, using the signature language of the human
rights movement and what, by the 1970s, had become its standardized visual
rhetoric of barbed wire and suffering bodies.'*

Nonetheless, it was religious freedom that remained the signature human
right for U.S. evangelicals, and this focus did not recede with the end of the
Cold War. In the late twentieth century, the global movement increasingly
began to concentrate on what it saw as a rising threat: Islam. The movement
on behalf of “persecuted Christians” became a key form of evangelical inter-
nationalism in the 1990s. This sense of persecution was an important driver
behind evangelical leadership in the 1998 International Religious Freedom Act
(IRFA), which turned religious freedom into an institutionalized pillar of U.S.
foreign policy."” A younger generation of astute political actors had become
fluent in the language of Capitol Hill, as evangelicals formed think-tanks and
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nongovernmental organizations (NGOs) that integrated human rights activ-
ism. Some of these leaders focused only on the suffering of Christians (often
at the hands of Muslims), seeing human rights as a user-friendly language for
pursuing a more sectarian agenda on behalf of fellow believers. Out of the IRFA
legislation there developed a new U.S. Commission for International Religious
Freedom and a new ambassador for International Religious Freedom. (The roles
of the commissioners and the ambassador were heavily skewed in both the Bush
and Trump administrations toward white conservative Christians.) At the same
time, IRFA created an opening for more genuinely capacious commitments.
By the turn of the twenty-first century, a host of organizations, including think-
tanks such as the Institute for Global Engagement, and older evangelical in-
stitutions such as Intervarsity Christian Fellowship and World Vision, began
to speak about the imperative of support for human rights alongside, and in
conjunction with, a primary call to missionary work.

Indeed, missionary work itself was changing. While many missions agen-
cies insisted that they were interested only in furthering the gospel, not in tak-
ing any social stands, their impact in any given area almost inevitably had
political consequences. This was true in the early 1960s when American mis-
sions declared themselves opposed to the Republic of the Congo’s first prime
minister, Patrice Lumumba, and in a different way it remained true in 2003 in
Iraq, when U.S. missionaries followed behind American troops with care pack-
ages stuffed with blankets and Bible verses. Earlier generations of U.S. evan-
gelicals had often been known for refusing to prioritize health and food ser-
vices over evangelism, but by the 1980s some of the country’s best-known
Christian conservatives made “social concern” and human rights their calling
cards: the Reverend Franklin Graham as head of Samaritan’s Purse, Rick War-
ren as leader of a global campaign against human immunodeficiency virus/
acquired immunodeficiency syndrome (HIV/AIDS), and Pentecostal T. D.
Jakes of MegaCARE Ministries. In the early 2000s, both Black and white U.S.
evangelicals worked politically to gain government support for the Christian
population of southern Sudan during Sudan’s civil war, while also sending

money to support schools, church-building, and traditional missionary work."

Human Rights Activism in the Twenty-First Century

In today’s environment, evangelical human rights activism is fractured. Lib-
eral or moderately conservative organizations continue to advocate for religious
freedom in general, not just for Christians, in conjunction with their advo-
cacy for other social goods such as ending poverty or empowering women. The
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Institute for Global Engagement (IGE) is exemplary here. A small think-tank
with a large footprint, founded by Robert Seiple, the first U.S. ambassador for
religious freedom; IGE publishes a journal, Religion and International Affairs
and hosts a range of programs that promote interreligious understanding, es-
pecially in Asia. Similarly, the humanitarian organization World Vision, which
by the 1980s had begun to move from being a missionary organization with
humanitarian projects into a full-fledged aid and development organization,
also began to take more positions that aligned it with global human rights
norms. It officially adopted the United Nations Declaration of Human Rights
in 1985 and became more actively engaged on issues of social justice and de-
velopment, and of basic human rights.” This openness to human rights norms
and language is evident, for example, in the Rohingya Muslim crisis in Myan-
mar, where IGE, Christianity Today, World Vision, and a range of other evan-
gelical organizations have all taken strong stances.!®

It is the focus on “persecuted Christians,” however, that remains perhaps
the key political vision uniting a broad range of evangelical believers, across
denominations, racial identities, and national borders. The idea that Christians
are persecuted for their beliefs—by Muslims, by secular states, or by liberal
nonbelievers—has become a central component of conservative (and often lib-
eral) Christian political discourse. This view is trumpeted online, at church
conferences, in promotional fundraising for humanitarian organizations, and
through a range of groups devoted specifically to that issue, such as Persecu-
tion: International Christian Concern and Open Doors. The idea that Chris-
tians are “the most persecuted group in the world” has become standard lan-
guage among evangelicals—and increasingly is taken as a given among a range
of other Christians, including the Orthodox and Catholics.”” Using a language
of human rights and religious freedom, the “persecuted Christians” movement
casts Christian believers as both victims and heroes in a melodrama of stead-
fastness against evil.® It traverses communities divided by denomination or
politics: the “persecuted Christian” may be Orthodox or Catholic or Baptist,
and the language of concern about their suffering is shared broadly, inflected
differently in the liberal Sojourners than the far-right World, but often rather
seamlessly eliding political boundaries. Still, those most invested in the dis-
course of Christian persecution tend to be part of the ecumenical conserva-
tive coalition that reemerged from the ashes of the Christian right in the
1990s—a coalition now more expansive in who “counts” as Christian, and far
more transnational, than in previous generations.

The Trump administration made religious freedom into a signature issue,
designed to appeal to evangelicals and other conservative Christians. The State
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Department moved its Office of International Religious Freedom (which had
been established with the International Religious Freedom Act in 1998) out
of the human rights bureau and made it a standalone office.”” The administra-
tion courted evangelicals, not only through its highly visible Evangelical
Advisory Board, but also through the appointment of Kansas senator and anti-
Shari’a warrior Sam Brownback as the U.S. ambassador for international
religious freedom, and the choice of Mike Pompeo as secretary of state. Brown-
back and Pompeo, both from Kansas, were equally outspoken about their
conservative Christian beliefs.?

Pompeo then hosted two Ministerials to Advance Religious Freedom in
2018 and 2019 (a third was held in Poland in 2020).”' Although much of the
work was high-minded and perhaps even useful, there were many problematic
aspects to these events. They shared with the overall international religious free-
dom movement a tendency to mischaracterize complex political and ethnic
tensions as religious conflicts. And they overtly promoted a U.S.-centric vision
of religion-state relations as a global ideal.?? The goal was to highlight reli-
gious freedom not as one important human right, but as #be signal and signa-
ture right. For example, one concrete outcome of these Ministerials was the
International Religious Freedom Alliance: twenty-seven countries committed
to upholding “the right to hold any faith or belief, or none at all, and the free-
dom to change faith.”?® No other human right received nearly as much sus-
tained attention in the Trump administration, and arguably the same could
be said for U.S. foreign policy overall in the past twenty years.?* Donald
Trump’s focus paid off, as bodies ranging from the moderately conservative,
such as Institute for Global Engagement and Christianity Today, to the right-
wing, such as the American Center for Law and Justice (associated with Pat
Robertson’s Virginia-based Regent University) and Family Research Council,
hailed the sense that the White House was laser-focused on their issues.?

At the same time, Trump’s appointment of three conservative Supreme
Court justices was applauded by evangelicals, because it was widely believed
they would support broad definitions of religious freedom, including the free-
dom to discriminate against LGBTQ+ patrons and to limit access to abortion.
(They were proved partially correct with the narrow decision in Masterpiece
Cakeshop v. Colorado.*®) Crucially, however, none of the justices appointed by
Trump is evangelical; two are Catholic and one is Catholic/Episcopal. The key
is that conservative Catholics and conservative Protestants (and the much
smaller community of conservative Orthodox Christians) are seen, and see

themselves, as operating in coalition. This domestic project of expanding the
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definition and terrain of religious freedom has had a major impact on the U.S.
global human rights agenda.

A dual focus on religious freedom and the politics of sexuality is by no
means unique to the United States. In Latin America, Catholics and evangeli-
cals may compete energetically for adherents, but they often work together on
political issues related to gender and sexuality. In Panama, for example, an ecu-
menical group released a joint statement rejecting a 2017 Advisory Opinion
of the Inter-American Court of Human Rights (IACHR) that promoted the
right to self-define gender identity and supported same-sex marriage. “Lately,”
the statement proclaimed, “the idea has been forced on us that the defense of
marriage and family is discrimination.”” In Costa Rica, a ruling by the IACHR
in 2018 that all countries in the region should allow same-sex marriage led to
a backlash; an evangelical candidate (and Pentecostal journalist and singer) who
had been low in the polls surged forward (in a country that is 75 percent Cath-
olic) on the wave of opposition to this ruling, winning the first round of vot-
ing.”® (In the end, Carlos Alvarado, who supports same-sex marriage, won in
a run-off, and the country’s Supreme Court lifted its ban on same-sex mar-
riage in May 2020.) As I discuss below, similar political intersections—often
influenced by U.S. money and leadership—have shaped human rights con-
versations in eastern Europe, Africa, and elsewhere.

International Human Rights Instruments:
Two Approaches

In the ecumenical conservative coalition that has formed around human rights
in the United States, there are two broad approaches toward engaging with
international human rights discourse. The first, and far more common, is to
try to narrow the conversation through a focus on religious freedom, which
provides a basis for pushing back against LGBTQ+ rights, with the argument
that public accommodation of these is a violation of religious freedom. This
narrowing-but-not-rejecting approach resonates powerfully with a generation
of Americans that has grown up on human rights as a moral vernacular.?” The
second approach, less common but with perhaps a more successful transna-
tional reach, is to embrace the broader range of rights that have been recog-
nized in the international community, but to define the heterosexual nuclear
family as inherently necessary for ensuring those rights. The language of human
thriving, the rights of the child, and a model of the family as purveyor and
custodian of rights have all made an increasing impact in recent years.
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First Strategy: Narrowing the Argument

The first, narrowing strategy can also include highlighting other ideas of rights;
the language of the “right to life” for the unborn is central. Indeed, although
I will highlight here the complexity of debates over LGBTQ+ rights among
evangelicals and other Christian conservatives, it is crucial to note that there
is essentially no debate around abortion. Both globally and in the United States,
evangelicals have been almost uniform in their opposition. Indeed in U.S. polls
on this issue, younger evangelicals are even slightly more conservative than
their parents, although notably more liberal on gay marriage.?® This is in part
because evangelicals and other Christian conservatives have narrated abortion
politics through a human rights lens: convinced that “life begins at concep-
tion,” Christian conservatives mobilize an argument for the “right to life” for
embryos and fetuses that draws heavily on the logic (even the imagery) of
human rights activism and antitorture campaigns.’ According to this logic,
focusing on “fundamental rights” involves excluding LGBTQ+ rights because
they are seen to conflict with religious rights, and excluding women’s repro-
ductive rights because they are believed to conflict with the right to freedom
from execution.

This narrow version of rights activism was exemplified by the formation of
the Commission on Unalienable Rights under President Trump in 2019. This
Commission, announced by Secretary of State Mike Pompeo at the second
Ministerial to Advance Religious Freedom, was designed to create a “frame-
work” for a “proper understanding of human rights.” Just before his announce-
ment, Pompeo explained his rationale in the Wall Street Journal, arguing that
the “cacophonous call for ‘rights’” had replaced a focus on fundamental free-
doms.?> He wanted the Commission to look back at the Universal Declara-
tion of Human Rights (UDHR) for basic rights, but also at the U.S. Declara-
tion of Independence and Constitution, for a proper understanding of universal
rights, which was, for Pompeo, also distinctly linked to U.S. norms.

Pompeo did not concoct this argument himself. Indeed, any understand-
ing of the formation of the Commission, its makeup and agenda, or its en-
tirely predictable final report requires attention to the coalition-building around
rights talk among a range of religious conservatives over the previous decades.
Starting in the early 2000s, this loose coalition of thinkers crafted a shared
understanding of their key political issues: religious freedom, support for “the
sanctity of life,” and promotion of “traditional marriage.” These agenda items
were certainly not new, but the consensus-building that brought them together
as the ecumenical conservative trifold agenda of the 2010s was distinctive.
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This conglomeration of issues had been named and defended a decade be-
fore, with the 2009 Manhattan Declaration, a manifesto signed initially by
more than 150 religious leaders, including prominent evangelicals, Catholics,
and Orthodox Christians. The declaration uses the phrase “human rights” only
once, but it is infused with claims about human dignity, freedom of religion,
and rights of conscience. It focuses on three major topics. First, it argues that
Christians are commanded to respect human dignity and that this command
requires opposition to abortion and euthanasia. Second, it insists that “the im-
pulse to redefine marriage” to include same-sex couples is just one symptom of
the larger, more insidious “erosion of marriage culture.” Finally, it focuses on
religious liberty, as the “cornerstone of an unconstrained conscience.” It decries
what it claims are the contemporary norms in the United States that restrict
freedom of conscience in the service of the (unjustified) freedoms of others:

It is ironic that those who today assert a right to kill the unborn, aged and
disabled and also a right to engage in immoral sexual practices, and even a
right to have relationships integrated around these practices be recognized and
blessed by law—such persons claiming these “rights” are very often in the van-
guard of those who would trample upon the freedom of others to express their
religious and moral commitments to the sanctity of life and to the dignity of
marriage as the conjugal union of husband and wife.*

Positioning religious conservatives as victims—and heroes—the Manhattan
Declaration discusses the willingness of Christians to defy the U.S. state when
it demands that Catholic adoption agencies place children with homosexual
couples or for being forced to provide services they deem immoral.

The Manhattan Declaration is a domestic document—that is, it does not
particularly speak to or about the global institutions of human rights enforce-
ment. But it lays out the first and most powerful of the two approaches to inter-
national human rights norms: the winnowing of rights talk to a few privileged
agenda items, which at the same time includes in those rights the right to fetal
life. The Declaration was crafted primarily by Catholic constitutional scholar
and political philosopher Robert George, professor at Princeton and coauthor
of Embryo: A Defense of Human Life.>* George has served on the board of the
Ethics and Public Policy Center, an interdenominational conservative think-
tank that is “dedicated to apply the Judeo-Christian moral tradition to critical
issues of public policy.” He also served as a member of the U.S. Commission on
International Freedom. George’s influence is more than philosophical, however;
he is said to have played a pivotal role in advising Mike Pompeo to form the
Commission on Unalienable Rights and in shaping its membership.?
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The Commission was viewed by some observers as a performative pander-
ing to Trump’s evangelical base. Indeed, since the group was announced at
the beginning of the second Ministerial on International Religious Freedom,
the timing was surely designed to link the Commission’s work on defining
“fundamental” rights to the ongoing and vibrant evangelical conversation
about persecuted Christians that was evident at both Ministerials. But, as with
those meetings themselves—which highlighted the suffering of Orthodox
Christians, Catholics, Protestants, as well as non-Christian religious groups
including Rohingya Muslims, European Jews, and Tibetan Buddhists—part
of the work of the Commission was to turn religious freedom with a Chris-
tian edge into an ecumenical issue on a global scale. Chaired by Mary Ann
Glendon, a former U.S. ambassador to the Vatican and professor at Harvard
Law School (where she had been a mentor to Pompeo), the Commission com-
prised Catholics, Jews, one Mormon, and a couple of secular conservatives.
The only person who could rightly be described as evangelical was also the sole
African American on the panel, Jaqueline Rivers. A sociologist, founder of the
Seymour Institute for Black Church and Policy Studies (housed under the con-
servative Witherspoon Institute), Rivers has been outspoken on all three key
issues for religious conservatives: abortion, lesbian and gay marriage, and reli-
gious freedom. The Seymour Institute’s open letter to Hillary Clinton in the
2016 presidential campaign tied together the last two with a rhetorical flour-
ish that suggested that LGBTQ+ rights activists were racially motivated: “A
well-financed war is now being waged by the gay and lesbian community in
the U.S. and abroad on the faith of our ancestors.”*

The formation of the Commission received pushback. More than four hun-
dred leaders of NGOs and former government officials signed a letter to Pom-
peo questioning its necessity.?” The final report, issued a year later, was entirely
in line with the new norms of respectable rights-narrowing. In scholarly lan-
guage, the report makes a robust argument for the moral importance of cen-
tering human rights and calls for U.S. action: “[W]e are of one mind on the
urgent need for the United States to vigorously champion human rights in its
foreign policy.”® But the document also turns to the 1947 UDHR as if it were
the full and final statement of the extent of human rights, reading it much as
strict constitutionalists read the U.S. Constitution for the intent of the Found-
ing Fathers. It ignores or downplays subsequent and binding human rights
treaties. This was part of the larger project of opposing “rights proliferation.”
One Heritage Foundation panel made this point in an explicitly partisan fash-
ion when attorney Benjamin Bull complained that “the activist left” was
using “newly manufactured human rights to crush” the “traditional human
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rights” and “natural rights.”* The Commission’s members tended to be more
circumspect but made similar arguments. Peter Berkowitz, for example, as-
serted that “the proliferation of rights claims has obscured the distinction be-
tween fundamental rights that are universally applicable and partisan prefer-
ences that are propetly left to diplomacy and political give-and-take.”*°
What rights should be open for such political negotiation was sometimes
made explicit—do we really think that people can meaningfully be said to have
a “right to peace?,” the Commission’s rapporteur asked.”! But many observers
felt that the concern about “rights inflation” was less about too much focus on
peasants or health care than about attention to LGBTQ+ issues. Ken Roth of
Human Rights Watch reported that “when I testified before the commission,
its members seemed less concerned with, say, the treaty on the rights of people
with disabilities . . . than with interpretations of human rights law to protect
reproductive freedom and the rights of LGBT people.”#> When the report was
finally released in 2020, more than one hundred NGOs criticized both the

report and Secretary Pompeo’s strategic use of it.*?

Second Strategy: Focusing on the Family

A second form of engagement with international rights norms by religious con-
servatives is in some ways the opposite of the first. Instead of downplaying
social and economic rights as secondary in the way the “rights inflation” ac-
tivists do, the family-first approach argues that the (heterosexual nuclear) family
is a rights-bearer, building on the UDHR’s plank on the family: “The family
is the natural and fundamental group unit of society and is entitled to protec-
tion by society and the State.”*4 The World Congress of Families and the UN
Family Council are both religious conservative organizations that have trans-
national reach, and both claim UN norms as their mandate, even as they have
engaged actual UN institutions ambivalently and sometimes with hostility. As
the think tank Political Research Associates summarized it, this religious con-
servative agenda is “aimed at cementing a patriarchal and heteronormative
family structure as the fundamental unit of society, and then using that as a
tool to advance conservative, right-wing social policies through the UN and
other international organizations.”®

Buss and Herman argue that, in the 1990s, the U.S. Christian right moved
away from a vilification of the United Nations, which had been its dominant
stance during the Cold War, toward seeing the UN as a potentially useful and
necessary forum for forwarding a conservative agenda on “the family.” Begin-
ning with the 1995 Beijing Conference on Women, where NGOs played a large
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role, Christian activists began to see a possibility of countering what they saw
as the institutional bias of the UN toward secularism, feminism, and repro-
ductive freedom. A relatively small number of conservative Christian groups,
deeply opposed to the inclusion of homosexual rights or reproductive rights as
part of the UN agenda, nonetheless believed that the United Nations itself
could become a vehicle for protecting and promoting a more conservative vi-
sion of the family.4

At the same time, the end of the Cold War brought a rush of American
(along with European, African, and South Korean) Christian missionaries into
the territories of the former Soviet Union. Campus Crusade, Focus on the
Family, and a range of other missionary organizations saw an unprecedented
opportunity not only to evangelize in the former communist world but also
to shape conversations about social and political issues. In the last twenty years,
U.S.-based Christian organizations have spent a great deal of money in
Europe—approximately $51 million, according to openDemocracy—including
in Bulgaria, the Czech Republic, Italy, and Russia. How much of this money
is for traditional church-building and evangelism, how much for social services,
and how much for political activism is unclear, since organizations are not re-
quired to report these specifics for funds spent abroad. But some of the largest
spenders are also activist groups operating at the nexus of religious freedom
and sexuality: the American Center for Law and Justice, the Alliance Defend-
ing Freedom, Focus on the Family, and the Acton Institute for the Study of
Religion and Liberty, as well as the Catholic Human Life International 47

Russia has been of particular interest, despite the fact that official repre-
sentatives of the Russian Orthodox Church were frequently wary of, or showed
outright hostility to, Protestant evangelism. Nonetheless, the break-up of the
USSR brought a broad range of new transnational Christian connections. Out
of these emerging networks, the World Congress of Families was born. In 1995,
American professor Alan Carlson, then head of the Howard Center for Family,
Religion, and Society (Rockford, Illinois) began meeting with several Russian
partners, including one Orthodox priest.“® According to Casey Michael, their
meeting led to the earliest iteration of the World Congress of Families (WCF)
in 1997. In time, WCF would host American conservatives in Russia and Rus-
sian officials in the United States and would also rope in Russian oligarchs—
including at least one who is now sanctioned—as reported funders. It would
also become the most wide-ranging organization dedicated to rolling back
LGBTQ+ rights and, in the final years of the Obama administration, Russia’s

main entrée to American social conservatives.*
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The WCEF developed ties with a number of U.S. organizations on the reli-
gious Right, including the Alliance Defense Fund, Concerned Women for
America, Focus on the Family, and the Catholic Family and the Human Rights
Institute. It went on to host a number of meetings in Russia (and elsewhere)
focused on the demographic “threat” posed by lower birth rates in the former
USSR and the United States. At first the Russian Orthodox church leadership
was not particularly interested in networking with American conservatives on
political issues, focused instead on revitalizing and defining the church’s iden-
tity in the postcommunist era. Over time, however, the WCF’s Russian sup-
porters made close contacts with the Moscow Patriarchate. As Putin became
increasingly invested in an anti-LGBTQ+ agenda, passing one antigay law after
another in the 2000s, the WCF continued to encourage support for the “natu-
ral family,” “protecting children,” and “traditional values.”®

As Alex Cooley discusses in chapter 4 of this volume, the WCEF also reached
out more broadly, helping to construct a coalition “for the family” that went
well beyond U.S. evangelicals and the Russian Right. Its second congress, held
in 1999, brought two thousand delegates together in Geneva; sponsors included
the Mormon NGO Family Voice, and the opening speaker was Cardinal Lopez
Trujillo, president of the Vatican’s Council for the Family.! As Catlson de-
scribed it, the group aimed to “forge a truly international profamily move-
ment . . . embrac[ing] all religiously grounded family morality systems around
the globe, without descending into the banal.”?

In 2003, the WCF’s parent body obtained Economic and Social Council
(ECOSOC) consultative status at the UN. There, it became part of a rapidly
expanding network of primarily religious organizations aimed at changing or
eliminating UN positions on human rights that they believe are in opposition
to the “natural family.” These included not only American and transnational
Protestant organizations (including the American Family Association, Con-
cerned Women for America, Focus on the Family, and the Family Research
Council) but also Catholic Women for Faith and Family, Family Watch In-
ternational, and the Doha Institute for Family and Development. The vast ma-
jority were based in the United States.’® But many members of the network
believed that they had natural allies in the countries of the Global South. At
a follow-on in 2000 to the Beijing conference on women, an anonymous flyer
circulated stating: “If the West would stop pushing homosexual and abortion
‘rights’ on unwilling countries, the document would be done. Don’t blame the
developing countries with the courage to defend their values and their right to

self-government! 754
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In 2004, the Doha International Conference on the Family was held to
mark the tenth anniversary of the International Year of the Family. The coor-
dinating committee, including the Brigham Young University’s World Family
Policy Center (Latter Day Saints [Mormon]), the Family Research Council
(evangelical), and the Catholic Family and Human Rights Institute, all con-
vened “under the patronage and generosity” of the Sheikha of Qatar, Moza
bint Nasser Al-Missned.”> The conference was designed to have the hallmarks
of international human rights and humanitarian conferences: it was endorsed
by a UN resolution, with regional meetings to prepare in advance for the
agenda, including hundreds of attendees. Its final document, the Doha Dec-
laration, quoted the UDHR on the “right of men and women” to marry and
the family as the natural unit of society.’®

The UN Family Rights Caucus pursues a similar strategy of bringing to-
gether diverse religious constituencies into UN-style meetings to issue declara-
tions that borrow human rights language for anti-LGBTQ+ ends. The Caucus
is sponsored by Family Watch International, a Mormon-led organization that
holds an annual invitation-only global policy forum that often includes testi-
monials from people “cured” of homosexuality. The Caucus claims to have 160
individual and organizational members (which it does not name), and it is ex-
pert at drawing upon the “positive” rights that are part of the UN mandate:

One of the most basic human rights recognized in the Universal Declaration
of Human Rights is the right to found a family. In the UN Convention on
the Rights of the Child, the right of children to grow up in a family environ-
ment and to know and be cared for by their parents is specifically recognized.
How can these rights be realized if the family is not protected? To protect the
institution of the family is to protect one of the most basic human rights known
to mankind.”

In 2014, at the Palais des Nations, the Caucus organized a ceremony in
which children read aloud “A Declaration on the Rights of Children and Their
Families.” Designed to echo, but very much to dissent from, the Convention
on the Rights of the Child, this new declaration argued, again quoting from
the UDHR, that the family is the natural unit of society, and went on to state
that the child has the right to be protected, “including appropriate legal pro-
tection before, as well as after birth.” It goes on to say that children have the
“right to a married father and mother.”>® This expansive statement of “posi-
tive” rights is worlds away from the claims of the rights narrowers, who focus
on political and civil rights, but in one key way it has a similar impact: LGBTQ+
people are treated as beyond rights norms.
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These efforts came to fruition in 2015 when the UN Human Rights Coun-
cil (UNHRC) adopted a resolution on the protection of the family (HRC/
RS/29/22) that was initiated by some of the members of the UN Group of
Friends of the Family, which includes Bangladesh, Egypt, the Holy See, Qatar,
and Russia, among others. The previous day, the UNHRC had created an in-
dependent expert position charged with investigating and reporting on vio-
lence against LGBTQ+ people. Then, immediately afterward, it voted on the
family protection resolution that rejected efforts to ensure inclusive language
about diverse forms of family.”

Under President Trump, this vision of “the family” had U.S. sanction. Val-
erie Huber, senior policy adviser at the U.S. Department of Health and
Human Services, spoke at the event “It Takes a Family” in May 2019, which
was cosponsored by the UN Family Rights Caucus. A few weeks later, UN
Women issued its report Families in a Changing World that embraced broad
definitions of family and outlined the ways in which heterosexual marriage

often reinforces traditional gender roles for women.®

Uganda: A Case Study

The complex workings of transnational and interdenominational religious net-
works can be seen in the fight over LGBTQ+ rights in Uganda over the last
twenty years. In that context, American evangelicals were deeply involved in
a debate over the 2009 Anti-Homosexuality Bill in Uganda, which called for
the death penalty for any Ugandan convicted of “aggravated homosexuality,”
meaning homosexuals who “recruited” young people or HIV-positive people
who had homosexual sex. Lesser sentences, such as life imprisonment, could
be meted out for merely engaging in homosexual activity. Supported strongly
by Ugandan pastor Martin Ssempa, the bill was decried by human rights ac-
tivists globally.

The debate over the proposed law was indicative of the precarious status of
LGBTQ+ people in Uganda, but it also showed how U.S.-based evangelicals
adopted disparate positions on the law, with some implicitly or explicitly sup-
portive and others strongly opposed. In Uganda, itself, a coalition around con-
servative sexual politics brought together an otherwise disparate and even
competitive range of religious leaders.

Some observers blamed the antigay environment in Uganda on U.S. influ-
ence. They noted, correctly, that for years American evangelicals had been hold-
ing antigay workshops and conferences in the country. Dr. Kapya Kaoma, a
Zambian cleric who has published widely on LGBTQ+ rights, was one of the
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first people to analyze the ties between conservative American evangelicals and
conservative Christians in Uganda and elsewhere in Africa.® The World Con-
gress of Families, for example, had an active presence in East Africa in the early
2000s. According to the Human Rights Campaign, at the WCF’s first official
event in the region in 2009, its communications director Don Feder “urged
activists to do the opposite of whatever the West suggested.”®? In this way, anti-
gay activists—including those from the United States—often positioned
themselves as anti-imperialist spokespersons, helping to shore up “tradition.”®?
One of the most notorious of these American anti-LGBTQ+ activists was Scott
Lively, a Far-Right militant; head of Abiding Truth ministries; and author of
The Pink Swastika, which blamed the Holocaust on gay men.% Lively, although
not well-known in the United States at the time, also had ties with the World
Council of Families: he seems to have done a speaking tour of Russia associ-
ated with the WCF in 2006-2007, took some credit for Russia’s 2013 law out-
lawing “homosexual propaganda,” and later claimed to have had a role in
planning the 2014 WCF meeting in Moscow.®®

Lively’s claims for his role and influence are notoriously unreliable,°® but
there is no question that he traveled to Uganda in 2009 for a conference on
the “Gay Agenda” organized by the Reverend Ssempa. This three-day event,
with an audience numbering in the thousands, was hosted by Ssempa and Ste-
phen Langa of Uganda’s Family Life Network. The three speakers were Lively
and two evangelical advocates of “conversion therapy.” With Ssempa’s support,
Lively also managed to get an invitation to speak for several hours to Ugan-
da’s Parliament. He later described the visit as a “nuclear bomb against the gay
agenda in Uganda.”67 There were other examples, including Lou Engle, the
right-wing Pentecostal pastor of the International House of Prayer (based in
Oklahoma), who preached a strong antigay message in Uganda while the Anti-
Homosexuality Bill was under consideration.®® In 2009 and 2010, these were
only a few American pastors who spoke enthusiastically to Ugandans about
the importance of their “righteous” stance. Indeed, at first it can seem hard to
argue with the summary offered by National Public Radio: “U.S. Exports Cul-
tural War to Uganda.”®

In reality, however, the debates over homosexuality and human rights in
Uganda had far more complex histories; they were not created by injections
from the U.S. evangelical Right. Indeed, Ugandans were quite sensitive to any
claim that they were being tutored in either theology or politics by Westerners.
By 2009, a number of Ugandan church leaders had already been involved for
over a decade in the debates over homosexuality that fractured the global Angli-
can community in the 1990s. At the 1998 Lambeth meeting—a once-in-a-
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decade conclave for deciding Anglican policies and positions worldwide—the
evangelical wing of the Anglican church, based largely in Africa and Asia, with
strong support from conservative U.S. Episcopalians, had supported a strongly
worded resolution that defined marriage as “between a man and a woman in
lifelong union” and rejected “homosexual practice as incompatible with Scrip-
ture.”’® The Church of Uganda joined several other African churches in boycot-
ting the Lambeth meeting ten years later over a perceived upsurge in support for
gay ordination. American pastor Rick Warren spoke out in favor of the boycott.
Though a Southern Baptist, he had developed a number of ties with conservative
Anglican bishops in Uganda and felt no compunction about opining on Angli-
can politics. Declaring homosexuality an unnatural way of life, he stated that
“the Church of England is wrong, and I support the Church of Uganda.””!

Rather than injecting U.S. positions into “unsuspecting” Ugandans, the
2009 Anti-Homosexuality Bill was the result of years of networking and con-
nections among a denominational range of global Right activists in multiple
locations. Uganda had been deeply shaped by the infusion of funds from the
U.S. PEPFAR (President’s Emergency Program for AIDS Relief), starting in
2005. These funds were skewed toward supporting abstinence and chastity as
AIDS-prevention strategies, thanks largely to activism by U.S. Christian con-
servatives, both evangelical and Catholic.”? In addition, the money itself created
an environment in which activists such as Ssempa promoted a vision of the
devastation caused by HIV/AIDS as a call to radical moral reform. In 2007,
Ssempa led hundreds of people through the streets in Kampala to demand ar-
rest and punishment of gay activists (or, as Ssempa described them, “homosex-
ual promoters”).”? The rush of money for fighting AIDS went to a broad range
of organizations in Uganda, including a number of Christian conservative
groups, as well as transnational groups that set up shop. As anthropologist Lydia
Boyd has argued, the flood of new NGOs and the influx of money also fueled
anxiety about the presence of American and European humanitarians, many of
whom were assumed to hold the same liberal positions on homosexuality that
Ugandan Anglicans had countered in the Anglican community.4

The 2009 Anti-Homosexuality Bill proposed a seven-year jail term for ho-
mosexual acts and the death penalty for “aggravated homosexuality,” which
included having sex with a minor or a person with disabilities if the offender
was HIV-positive. Ssempa led marches in favor of the bill, and President Yow-
eri Museveni’s government immediately embraced it. The international outcry
began immediately. The Swedish government threatened to withhold $50 mil-
lion in aid. Human Rights Watch and the international news media produced
one withering condemnation after another.”> Rick Warren, who had supported
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the boycott of the Anglicans’ Lambeth meeting, spoke out against the bill,
calling it “unchristian.””® Even the head of Exodus International, the U.S.-based
organization that claimed it was possible to “recover” from homosexuality,
wrote to President Museveni opposing the proposed law.””

The external pressure against the bill in some ways only strengthened its sup-
port in the Ugandan Parliament. This is not surprising, given the populist and
nationalist tenor of the debates (see Gerald Neumann’s discussion in chapter 6).
Indeed, the calls for cuts in funding or the denunciations by groups such as
Human Rights Watch, although appropriate and necessary from a human rights
perspective, provided another opportunity for supporters to show their indepen-
dence; anti-LGBTQ+ activists had been using the claim of colonialism since at
least the distribution of the flyer at the Beijing+5 follow-on event in 2000. The
sense among some Ugandans was that the West was launching an offensive,
“with the tip of the spear being NGOs and human rights activists.””®

Uganda’s churches had a mixed view of the bill. Its supporters claimed to
have the mass of Christians on their side, and there was evidence of that. A
meeting of two hundred members of the Interreligious Council of Uganda,
which included Catholic, Protestant, and Muslim representatives, came out
in support of the bill, urging Parliament to resist foreign pressure to abandon
or moderate it. Ssempa organized his Pastors’ Task Force, which included An-
glican, Pentecostal, Orthodox, Catholic, and Muslim leaders. Uganda’s Cath-
olic Church remained notably quiet. “They may not like the harsher elements
of the bill,” one observer commented, “but they also share the suspicion that
Western forces are trying to cram a liberal social agenda down Africa’s throat,
and they don’t want to discourage efforts to defend African values.””” The An-
glican Church of Uganda issued a statement opposing the use of the death
penalty and also expressing concern at the provision that required clergy, doc-
tors, and teachers to report homosexuality. It agreed, however, that homo-
sexuality should not be a human right, and it commended the law’s objective
of defining marriage as between a man and a woman.®

Ultimately, international pressure did have an impact. Representative David
Bahati withdrew the original Anti-Homosexuality Bill and introduced a re-
vised version in February 2012. This removed the death penalty but added a
clause that would prohibit any organization that supported gay rights from
working in Uganda. That clause could potentially shut out the development
arms of many foreign governments.®! A revised bill was passed by Parliament
and signed into law on February 24, 2014. Almost immediately, the tabloid
Red Pepper published a list of Uganda’s “Top Gays.”®* In the following months,
attacks on LGBTQ people once again increased.



Evangelicals and Human Rights 169

In June 2014, President Barack Obama enacted largely symbolic sanctions,
which banned individual Ugandans who had been involved in human rights
abuses against the LGBTQ community from entering the United States. The
sanctions also provided for discontinuing or redirecting funds for a few of the
programs that had been planned with the Ministry of Health and other agen-
cies. But administration officials made it clear that Uganda was one of the most
important military allies the United States had in Africa, and that both coun-
tries would continue to work together to fight the Lord’s Resistance Army,
along with al-Shabab in Somalia, and in coordinating antiterrorism strategies
for East Africa in general. The sanctions did not prevent Sam Kutesa, Uganda’s
foreign minister, from traveling to the United States to take up his position as
president of the UN General Assembly.*

In August 2014, the Anti-Homosexuality Law was nullified by the Ugan-
dan Supreme Court on procedural grounds. The ruling happened just as Pres-
ident Museveni was about to lead a delegation to the United States, and many
observers thought the ruling was a political maneuver designed to save him
from embarrassment. On his return, Museveni promised to reintroduce the
law yet again, but perhaps without penalties for consenting adults. This, he
hoped, would be a law that would escape international outrage. “We agreed
to come up with a new version,” said one supporter, something that “protects”
Ugandans but “that doesn’t hurt our Western friends.”%4

For several years afterward, nothing much happened. Queer people in
Uganda continued to suffer great oppression, but, legislatively, there was no
serious attempt to reintroduce the bill. In the fall of 2019, some members of
Parliament threatened to reintroduce legislation, even as several LGBTQ+ ac-
tivists were attacked in their homes; four people died. One of those killed,
Brian Wasswa, worked for the Human Rights Awareness and Promotion
Forum, a Ugandan NGO that advocates for marginalized and at-risk popula-
tions. In the midst of the COVID-19 pandemic, however, the calls for new
legislation quickly fell by the wayside.

Conclusions and Recommendations

Human rights language and commitments have deep and broad resonance
among American Christians, including conservatives. It is a sign of the resil-
iency and potency of that language that so much of the discussion—about reli-
gious freedom, U.S. foreign aid, LGBTQ+ rights, and even abortion—is con-
ducted in terms that resonate with the fundamental statements about the dignity
of the human person that form the basis of human rights politics globally.
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Evangelicals have taken human rights concerns seriously in Sudan, South
Africa, China, as well as in various parts of Latin America and the Middle
East, and there is a strong moderate contingent among American evangelicals
whose input and insight should be cultivated. Indeed, work on global religious
freedom issues has generally increased the awareness that Americans have about
the other issues faced by individuals beyond U.S. borders. For an American
believer, learning about religious freedom issues for Copts in Egypt might also
involve learning about challenges of poverty or environmental degradation. Ad-
vocating for Christians in Myanmar can teach Americans about the situation
of Rohingya as well. We see this cross-fertilization in a great deal of the work
done by organizations such as World Vision, the Institute for Global Engage-
ment, the Lausanne Movement, and Intervarsity Christian Fellowship. These
organizations do not always get the headlines, but they are integrating global
visions that include a sense of respect and dignity for all people. If the human
rights community aims to advance a universal agenda that also reaches a broad
population, including evangelicals, it needs to recognize this diversity and en-
gage those who already see themselves as advocates of rights that go beyond
(but include) religious freedom.

Even among the most conservative wing of evangelicals (and Catholic and
Orthodox adherents), there are principled differences that the human rights
community should be aware of. There are serious differences of opinion about
LGBTQ+ rights, for example. Pew Research has shown that almost every re-
ligious group in the United States, including evangelicals, is growing more ac-
cepting of such rights.®> Younger generations are distinctly more comfortable
with gay marriage and queer politics, and there is every reason to believe that
U.S. Christian organizations will shift over time as younger generations take
leadership. One indication of the split was the 2014 crisis at evangelical-led
World Vision, one of the world’s largest charities. In March that year, its pres-
ident announced that the nonprofit organization would begin hiring Chris-
tians who were in same-sex marriages, saying that gay marriage, like divorce,
was a matter that Christians could reasonably disagree over. After an outcry
from funders, this decision was reversed just two days later, only for a key board
member to resign in protest at the reversal.3¢ All of this indicates that there is
far less evangelical consensus on LGBTQ+ rights than can be revealed by nar-
ratives focusing only on the global Right.

There is, however, a global divide over homosexuality that has serious con-
sequences for any policymaking. Public opinion about whether it should be
“accepted by society” is sharply divided, with the Americas and western Eu-
rope noticeably more positive than countries in eastern Europe, Africa, or most
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of Asia and the Middle East. The Philippines is an exception, with 73 percent
of those polled saying homosexuality should be accepted. And yet in many
parts of the world, the rise in acceptance over the last ten years is striking. In
Kenya, only 1 percent of people in 2002 said homosexuality should be ac-
cepted; in 2020, it was 14 percent. This is still a stunningly low number, but
it speaks to a trend that is repeated in countries rich and poor, in the Global
North and Global South. In general, wealthier countries are more welcoming
than poorer ones, which suggests that economic development and human
rights agendas are profoundly intertwined.®” The reality remains, however, that
neocolonialism continues to be a powerful argument against the global human
rights institutions, and the strange bedfellows of recent years mean that those
who argue for “the family” as a rights-bearer are often able to draw on antico-
lonial arguments that present LGBTQ+ or women’s rights as a foreign impo-
sition. It is important, then, for supporters of these rights to highlight that a//
parties to the debate have transnational ties, and Christian conservatives are
as likely to be “funded by the West” as are liberal secular NGOs; equally, lib-
eral expansions of rights are supported by many people around the world, as
the ultimate victory for gay marriage in Costa Rica indicated. That said, there
is far less room to navigate the politics of abortion, which has itself been framed
in the language of human rights by a large swath of Christian conservative
movements.

The rise of the right-wing populist movements across the world suggests
strongly that, while there are important links between religious conservatives
and populist uprisings (as in the case of the attack on the Capitol in Washing-
ton on January 6, 2021 or the evangelical support for the populist Brazilian
president Jair Bolsonaro), there is also significant fracturing of views. Some
reports in the United States indicate that the number of people who identify
as evangelical is declining notably (although this focuses only on white evan-
gelicals, and not on the significant percentage of American evangelicals who
are Black, Latinx, or Asian).®® It is also important to recognize that the
language of human rights does have meaningful traction among a broad
swath of evangelicals, in the United States and beyond. There are important
distinctions—indeed, wide differences—among evangelical communities, and
focusing only on those who inhabit the Far Right ignores the potential open-
ness among others. As the Biden administration develops its own human rights
policy, it will do well to attend to the recommendations of a recent Brookings
report by E. J. Dionne and Melinda Rogers, which highlighted the importance
of listening carefully to the concerns of religious communities in forming U.S.
policy. It is vital, they point out, not to assume an absolute divide between
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“people who support religious freedom” and “people who support LGBTQ+
rights,” since many people in the LGBTQ+ community are religious, and many
religious people, whatever their orientation, support their rights. The conver-
sation has become difficult, but it is clear that one way forward is conversa-
tion: the more people know an out LGBTQ+ person, the more open they are.®’
The same is true at the institutional level: both the Biden administration and
international human rights NGOs need to include evangelicals in the conver-
sation, without assuming their inevitable hostility. There are no easy answers
to the dilemma of fundamental differences in moral frameworks, but culti-
vating an awareness of the points of common ground among stakeholders, and
recognizing the moral power of human rights discourse across a broad spec-
trum of Christian conservatives, can help construct approaches that are both
principled and consensus-seeking.
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Technical Standards and Human Rights
The Case of New IP

EMILY TAYLOR, KATE JONES, AND CAROLINA CAEIRO

Western governments are paying increased attention to technical standards and
the ethical and human rights implications of emerging technologies. In their
2021 Digital and Technology Ministerial Declaration, Group of Seven (G7)
member countries created the “Framework for Collaboration on Digital
Technical Standards,” which was subsequently endorsed by G7 leaders.! The
framework referred to internet protocols (IP) and technical standards for
emerging technologies as areas that “could affect shared values as open and
democratic societies.”” Likewise, the U.K. government pledged to work with
partners “to ensure the rules and standards governing digital technologies are
rooted in democratic values.” Standards development—previously a niche field
reserved for engineers—is taking a leading role in government strategies.
This new-found attention appears directly linked to a set of proposals that
China submitted for consideration within the Standardization Unit of the
International Telecommunications Union (ITU), the Geneva-based United Na-
tions (UN) agency tasked with overseeing country-led international coopera-
tion in the telecom sector. Introduced by Chinese delegations as “New IP,” the
proposals would have resulted in the creation of a series of technical standards
underpinning a new, centralized internet architecture. Although China’s orig-
inal New IP proposals were rejected at the ITU, New IP has not gone away.
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China’s efforts to push for the standardization of New IP reveal a lot about
the country’s ambitions and strategy. China has openly stated that the rise of
new technologies provides it with the opportunity to “seize the commanding
heights of standards innovation.” Standards-setting enables it to build its own
ideological tenets into the design and architecture of new technology in ways
that until recently were largely beneath the radar of human rights bodies. By
leading standardization processes, China is looking to reshape the architecture
of the Internet and set the rules that will govern the technologies of the future.

Although perceived as neutral, standardization implicitly embodies values.
Just as the development of the internet was shaped by the social values of en-
gineers, governments, and companies from the West,® China’s New IP has an
authoritarian flavor. It is designed to capture large amounts of data and en-
able centralized controls that could be harnessed for government surveillance.
Regardless of whether New IP is successfully standardized or adopted at scale,
China’s efforts illustrate how the standardization processes themselves have the
potential to protect technologies that are not rights-respecting. Standardiza-
tion can legitimize the use of new technologies and garner the protection of
international trade rules for them, irrespective of existing human rights norms.

This chapter looks at the standards journey and design features of New IP
as a case study to illustrate the increasing ethical and human rights implica-
tions of the development of technical standards. The analysis of New IP will
build on available evidence and depictions of its building-block technologies
to infer how these alternative networking architectures may be used to enable
surveillance and network controls. The chapter also contributes to the exist-
ing body of scholarship on New IP by analyzing how this alternative network-
ing model would result in domestic violations of human rights. It shows that,
whether implemented by China within its territory or deployed by third coun-
tries, New IP would interfere with the right to privacy, freedom of expression
and opinion, and freedom of association and assembly of network users. In
the specific case of China, the chapter argues, New IP could strengthen social
control programs that make implementation of some human rights conditional
on good behavior, which is directly contrary to the principle of the universal-
ity of human rights. The concluding section offers a series of recommendations
for human rights organizations, the technical community, and governments
to incorporate human rights into technology standardization processes and
protect the global and open nature of the Internet.
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Push to Standardize a New Internet Architecture

New IP is an attempt to build an alternative internet. The proposal, first
unveiled by Huawei in 2018 at the ITU, proposes a new model for connect-
ing devices and sharing information and resources across networks.” Advo-
cacy for New IP leverages two central Western policy concerns—internet
security and growing control over internet infrastructure and applications by
a few large technology companies—and claims to solve them through the
application of decentralized technologies and the heightened use of identifi-
cation methods for establishing trust on the network. In practice, this alter-
native internet infrastructure would introduce new controls at the level of
the network connection and enable bulk data collection and the option to
track users and contents through the use of blockchain and permanent iden-
tifiers. These features could convert New IP into an instrument for social
control and state surveillance.

New IP can be described as an upgrade from the “Great Firewall.” Con-
trols over online content in China have relied heavily on interventions at the
level of internet architecture. The Great Firewall, however, has been a patch-
work solution to rein in the internet. The upgrade of network controls through
the creation of New IP would enhance digital contention already practiced in
China.? Under New IP, data collection and control mechanisms would become
more sophisticated as they would be built into the network architecture itself.
New IP would streamline additional data and feed them into existing social
monitoring initiatives such as the Social Credit System—a profiling program
designed to influence behavior, scoring individuals according to their compli-
ance with specific social norms—and Chinese surveillance programs. This
alternative version of the internet designed to enable greater controls and
surveillance would lend itself to human rights abuse.

Ongoing efforts to standardize New IP are a sobering example of the po-
tential impact of technical standards on human rights, and in this specific case,
on the future of internet governance. New IP has the potential to fragment
the global, open internet, creating a parallel architecture that allows central-
ized government control. Depictions of the technology indicate that this par-
allel architecture would not be fully interoperable and therefore, in a best-case
scenario, could potentially split the internet, with one part structured so as not
to respect fundamental values and norms of open societies. Such a fragmenta-
tion would both contribute to and reflect the changing international world

order and its normative underpinnings.’
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ITU as a Home for Multilateral Standards Development

A wide range of organizations are developing technical standards. These are
generally divided between those that follow a multilateral model in which con-
sensus is developed among national delegations, and those with an open stan-
dards model with pluralistic, voluntary, bottom-up participation, driven by
industry and innovation needs.'” The open standards paradigm has been
instrumental in driving the internet’s success. Within this paradigm, the
industry-led, multistakeholder Internet Engineering Task Force (IETF) is
widely regarded as the primary standards developing organization (SDO) for
defining protocols.!

While the natural home for introducing any updates to internet standards
would be the IETF, China instead opted to push for New IP’s parallel archi-
tecture within the ITU standardization unit (ITU-T). Unlike the IETF’s open
standardization model, the ITU-T follows a multilateral model in which mem-
ber states are the only participants to have a final say on approving recom-
mended standards—or casting a vote when there is no consensus. This choice
is unsurprising. I'TU’s multilateral, state-centric diplomacy gives China and
its international allies a better shot at setting standards than multistakeholder
SDOs would.'? While other stakeholders can take part in deliberations at the
ITU-T, participation costs are onerous and subject to the approval of the ap-
plicant’s member state.”® As a result, nonstate participation in ITU study groups
is dominated by private sector members who can afford the hefty fees to be-
come “sector members,” while dissident voices are unlikely to be represented.
In the case of China, its national delegation is not only the largest, it has also
integrated representatives from Chinese technology and telecommunications
companies who spearhead proposals and advance specific agenda items.! This
participation model has led to human rights and consumer protections being
widely overlooked within the ITU’s standards development space.”

Standardizing at I'TU also represents a means to secure international trade
protections for new technologies, giving approved standards a market edge.!
The World Trade Organization’s (WTO’s) Agreement on Technical Barriers
to Trade (TBT) encourages member states to adopt existing international stan-
dards from multilateral SDOs such as ITU."” Members are then required to
use these standards to prove product compliance with WTO regulations.”® In
other words, ITU-recommended standards become the gold standard for the
import and export of technology. For China, standardizing at the ITU legiti-
mizes the deployment of technologies domestically and, perhaps more impor-
tantly, it provides the country with a green card to export them."” WTO rules
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also prioritize adopted standards without consideration of human rights. While
the TBT contemplates exceptions to the application of established standards,
potential threats to human rights are not listed as a reason for departing from
those standards. In this way, the international adoption of standards is uncon-
cerned with human rights, yet protected by trade rules.

Although a detailed discussion of the role and mandates of other standards
bodies is beyond the scope of this chapter, apart from the IETF and ITU there
are several organizations active in the technical standards landscape, such as
the International Organization for Standardization (ISO), whose membership
comprises 160 national standards bodies (such as the British Standards Insti-
tution, BSI) (see figure 8-1). Like the ITU, the ISO’s standards are protected
under WTO rules. There are also several industry-led standards bodies such
as the Institute of Electrical and Electronics Engineers (IEEE) and the World
Wide Web Consortium (W3C), all of which play a prominent role in stan-
dardizing emerging technologies with a wide societal impact.

The Chinese proposals have come at a time when the ITU is looking more
keenly to move beyond its original mandate, expanding from telecommuni-
cations into internet standards and policy development. This unfolding trend
has opened the door for New IP and its related technologies to be discussed
within multiple ITU-T Study Groups (SGs) under the guise of related appli-
cations or technologies such as blockchain, artificial intelligence (Al), and ho-
lographic communications.?’ The attempt to shift internet standards develop-
ment to the ITU risks transforming this dimension of internet governance from

a multistakeholder effort into a multilateral process.

China: “Tech Superpower” and Exporter of Cybernorms

The development of New IP has not happened in isolation. China’s intent to
become a “tech superpower” has led the country to invest heavily in smart and
emerging technologies, including areas such as 5G, big data, and cloud com-
puting.! New IP’s proposed architecture would synchronize with telecommu-
nications and networking technologies currently being promoted by China. If
successfully standardized—entirely or partially through its various building
blocks—it is likely to become an integral part of the Chinese suite of products
for export.

While the economic incentives behind standards-setting efforts are clear,
the internationalization of Chinese technology also represents a means to ex-
port Chinese cybernorms.?? Through design choices, China embeds alternative
approaches to human rights in the technologies it is developing and exporting.
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ricure s1: Ecosystem of Technology Standards Development
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* Listed organizations are ITU (International Telecommunications Union, https://
www.itw.int/en/ITU-T/Pages/default.aspx); ISO (International Organization for
Standardization, https://www.iso.org/home.html); IEC (International Electrotech-
nical Commission, https://www.iec.ch/homepage); IETF (Internet Engineering
Task Force, https://www.ietf.org/); IRTF (Internet Research Task Force, hetps://irtf.
org/); IEEE (Institute of Electrical and Electronics Engineers, https://www.icee.org/
standards/index.html); W3C (World Wide Web Consortium, https://www.w3.org/);
IAB (Internet Architecture Board, hetps://www.iab.org/); ICANN (Internet Corpo-
ration for Assigned Names and Numbers, https://www.icann.org/); RIRs (Regional
Internet Registries congregated under the Number Resources Organizations, heeps://
www.nro.net/about/rirs/); IANA (Internet Assigned Numbers Authority, heeps://
www.iana.org/); GSMA (Global System for Mobile Communications Association,
hetps://www.gsma.com/); and 3GPP (3rd Generation Partnership Project, heeps://
www.3gpp.org/).

Weak privacy protections, disregard for anonymity, and tolerance for surveil-
lance are normally the distinctive features.

China’s primary strategy to secure new markets has been the Belt and Road
Initiative (BRI), where the export of technology and digital infrastructure has
featured prominently. Sometimes referred to as the Digital Silk Road, China’s
export of digital infrastructure has created concrete opportunities to interna-
tionalize standards that are built into Chinese technologies. If the technology
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becomes available for implementation, pitching New IP to BRI participant
countries would be likely to follow. In countries where Chinese equipment is
already installed, deployment of New IP may only require software updates.

Beyond BRI trade partners, natural adopters of Chinese technology include
authoritarian regimes that are enticed by the potential for social control through
use of Chinese products.?® These include some countries in Africa, the Gulf,
and Latin America. Others are either attracted by price or captured through
aid. Beyond offering competitive prices, Chinese companies are known to un-
derbid to secure key contracts and expand the adoption of its technology—
normally with the help of state subsidies.?® In other cases, lending schemes are
leveraged to secure concessions, including agreements to purchase and deploy
Chinese technology. Several BRI participating countries have already agreed
to such deployment for 5G networks.?> These strategies are affording China a
growing role in developing countries where it has sought to influence com-
munications infrastructure plans for decades. Developing countries also host
large segments of the 2.7 billion people who are yet to come online.?¢ This rep-
resents a huge market potential that China is well-positioned to capture with
its lower-priced technology.?’

Through China’s sizable domestic market of 1.43 billion people, the lever-
age over BRI partners, and the commercial power of Huawei, New IP could
well become a de facto standard. In other words, domestic adoption and ex-
port of New IP do not necessarily hinge on international standardization. The
clincher, however, lies in the legal protections and legitimation that Chinese
technologies acquire once standardized. This has made China’s pursuits within
ITU increasingly central to the country’s strategy for technology dominance.

Where Is New IP Today?

Huawei publicly declared in September 2020 that New IP had already under-
gone gap analysis and conceptual research, as well as testing, and that the idea
was “solid, viable, and feasible in implementation.”*® Company leadership also
confirmed Huawei’s intent to move ahead with the standardization of New IP
within the ITU.?’ China has even conducted a live demonstration of New
IP at the ITU as part of the controversial focus group Network 2030, which
was tasked with scoping technology needs for the future of networks.*
China’s standards strategy—reflected in both its Standards 2035 blueprint
and its most recent Five-Year Plan—suggests that deployment of New IP is
likely to start domestically, while the country works to legitimize national stan-
dards internationally through the IT'U and other SDOs amenable to discussing
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them.” Large-scale piloting appears to have started in April 2021, with the
announcement of a backbone network that will connect forty leading univer-
sities to test what has been advertised as the “Internet of the Future.””* This
test-bed exercise is expected to verify the performance and security of the net-
work prior to commercial deployment. Given its sizable domestic market,
China could achieve deployment of New IP at scale. Domestic deployments
alone would serve to get New IP past proof of concept, improving its chances
of uptake elsewhere.

In 2020, as red flags were raised around China’s efforts to standardize New
IP, multiple country delegations and sector organizations voiced their concerns
at the ITU-T, including the United Kingdom, Norway, twenty-one European
Union (EU) member states, the European Commission, the Regional Inter-
net Address Registry (Réseaux IP Européens Network Coordination Centre
[RIPE NCC]), the IEEE, and the IETF itself.? Leading associations within
the telecommunications industry have also spoken against New IP, indicating
that the sector does not support the proposal.’*

While this signals that Western organizations are taking notice, Chinese
efforts are unlikely to relent. Following the rejection of the original New IP
proposal within the ITU, Chinese delegations have emerged with a new strat-
egy: standardizing New IP piecemeal. This has manifested in proposals to kick-
start the standardization process of its building-block technologies such as the
use of blockchain to modify the nature of identification systems used on the
internet, or the transformation of networking protocols to incorporate identi-
fiers and expose information from data packets traveling on the net.*> This new
approach of breaking the proposal into smaller building blocks, accompanied
by more specific examples of practical, industrial uses of the technology, ad-
dresses a key criticism of the original New IP: the lack of compelling use cases.
In this way, the new proposals are less likely to be simply dismissed out of hand
within the standards development environment. Despite the new presentation,
New IP’s building blocks, if put together, could still deliver a parallel internet
with unmatched surveillance capabilities.

As part of its efforts to influence standards, China has also resorted to forum
shopping. The China Internet Network Information Center, for instance, has
filed a U.S. patent application (published on May 6, 2021) for decentralized
blockchain domain name systems (DNS).?¢ China’s 14th Five-Year Plan, re-
leased in March 2021, indicates that intentions to embed blockchain technol-
ogies into internet architecture for enhanced centralization and tracking, as
well as to step up the social credit system, are still firm objectives of the Chi-
nese Communist Party (CCP).?’
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Similarly, Russia is challenging the existing procedures to manage the in-
ternet globally. In January 2021, it presented a proposal at the ITU calling into
question the status of the global governance system for internet domain names,
addresses, and critical internet infrastructure.?® The Russian request did not
stick, and the specific New IP proposals may not eventually be standardized,
but both examples speak to China and Russia’s joint and separate determina-
tion to challenge the internet’s governance model.

The World Telecommunication Standardization Assembly (WTSA) 2020
was postponed owing to the pandemic and is currently scheduled to take place
in March 2022. It will reveal whether China and its allies have been able to
build sufficient consensus to move New IP proposals—or reconfiguration of
the building-block technologies—ahead. Whatever the outcome of the WTSA,
China is likely to continue reinforcing narratives around decentralization and
trust that draw on legitimate policy concerns from the West to justify New IP,

perhaps across other standards bodies or international forums.*

Human Rights Implications of New IP

Huawei has presented the development of New IP as a purely technical pro-
posal to enable evolution of the network layer of the internet stack—the suite
of communication protocols that make up the internet. It has also defended
its attempt to standardize internet technologies outside the multistakeholder
SDOs, alleging that organizations that have successfully contributed to the
growth of the internet, such as the IETF, are “too slow to keep up with in-
novation.”#® While technology development and standardization may be
expressed merely in terms of an engineering exercise, New IP and its support-
ing technologies would have a significant impact on fundamental human
rights.

Understanding How New IP Enables Surveillance

At its core, New IP would render the internet an instrument for government
control. From a technical standpoint, it proposes a restructuring of the inter-
net architecture that modifies how the various internet layers operate (see fig-
ure 8-2). The internet’s original design foresees a model in which layers oper-
ate independently and are largely unaware of one another. This design has
enabled the speed and affordability that have made the internet the success it
is. New IP’s principal change is transformation of the network layer—how in-
formation packets travel—Dby incorporating new capabilities that grant those
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ricure s2: Internet Layers—Open Systems Interconnection (OSI) Model
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entities involved in managing networks and nodes greater control over inter-
net traffic and users.

The network layer is often referred to as the “dumb pipes” of the internet,
as it is tasked with the transport of data packets while being unconcerned about
the content of those packets. This simplicity in design was adopted intention-
ally to keep internet standards lightweight and interoperable.! Traditionally,
a line was drawn between the application layer and the core architectural lay-
ers. The application layer is the interface between humans and technology,
where communications become visible and where content is created and con-
sumed by people. The application layer is inherently political: it is where the
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human rights of freedom of expression, privacy, freedom of thought and opin-
ion are most obvious. By contrast, the core architectural layers, including the
network layer, offer the means for transporting information and constitute
what could be described as the neutral foundations of the internet.

Chinese delegates proposing New IP claim that the dumb network layer is
inadequate for the deployment of future technologies such as holograms and
self-driving cars that will require very low latency—meaning minimal delays
when processing high volumes of data—and guaranteed data delivery.*> While
it is unclear whether New IP could truly deliver on those promises,*? its pro-
posed enhancement of the network layer would render networking a new locus
for control.

Under New IP, the network layer would become more complex. Specifi-
cally, New IP proposes to embed information from the application layer into
the no longer “dumb pipes” of the network layer.** This would generate a de-
gree of vertical integration, undermining the principle of layer independence
that characterizes the internet’s original design. Under this new networking
model, the packet header—the label on the packet that establishes where it is
headed—would be modified to include a description of the contents (see fig-
ure 8-3). With this information so readily available, the upgraded, intelligent
network layer would become a proxy for control, and policy issues previously
restricted to the application layer would move down the internet stack.®> In-
frastructure providers that supply networking equipment such as routers, and
internet service providers (ISPs) that operate the networks would become key
players in managing “services, access controls, and application of policy and

regulation that would now take place at the point of connection.”

ricure s3: Internet and New IP Networking Models
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Beyond transforming the networking layer, New IP also sets out to recon-
ceptualize the unique identifier systems that underpin the internet.” This is
done through the incorporation of immutable identifiers and “burned in” ad-
dresses throughout the networking process and the introduction of decentral-
ized ledger technologies (DLTs)—more commonly known as blockchain—into
the networking architecture. These technologies would significantly alter the
nature of the internet, introducing new tracking capabilities, facilitating ac-
cess to data and information controls, and also undermining the governance
models of current internet identifiers such as domain names and addresses.

Identifiers are used to locate and retrieve information by assigning unique,
permanent names to “things” on the internet (such as users, content, routers,
servers, devices). Within New IP proposals, these identifiers have been de-
scribed as bit strings that are centrally administered and immutable. The reli-
ance on persistent, one-to-one relationships between an identifier and an ob-
ject would enable unparalleled tracing over the internet through the creation
of permanent records, for example, on users’ browsing history. Additionally,
using these identifiers, the network could be instructed to discard packets or
disconnect devices that are deemed illegitimate, through what New IP depic-
tions describe as the “shut off” protocol.*®

DLTs are also being proposed for standardization in ways that would trans-
form the internet’s existing identifiers systems, primarily the domain name
system.® Huawei’s descriptions of New IP include a blockchain layer that
would operate at the point of networking connection to provide what Huawei
representatives have described as the “decentralized trustworthiness of the In-
ternet name spaces.”? This claims to solve DNS security issues through the
verification of IP address ownership and tracking of DNS resolution (the pro-
cess of translating an IP address into a domain name). Presented as a security
feature, in practice this allows unparalleled tracing over the internet.

The distributed nature of DLTs and their reliance on encryption means the
technology is normally associated with being decentralized and secure. How-
ever, these features are dependent on how the technologies are implemented.
If applied to the internet architecture as proposed within New IP, DLT would
generate opposite effects.’! Its use would allow for centralized control, stream-
line data collection, and further facilitate individualized tracking of users and
content. It would also automatically collect and share data with designated en-
tities.”? This means it could be employed by governments to share, gather,
aggregate, and analyze data. These features are likely to be supported and fur-
ther enhanced by 5G’s edge computing, a technology that brings information
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processing closer to devices and end-user, and that is expected to boost data
generation and collection.>

Lastly, the secured implementation of this technology depends largely on
who controls the DLT (and the data it processes). In China, this is likely to be
state-owned entities; other governments that import these technologies could
facilitate similar arrangements. Combined with immutable identifiers as de-
scribed in some New IP proposals, every action and transaction thus becomes
traceable and allows for surveillance and scrutiny. This would further erode
anonymity online and open the door to mass surveillance. In other words, the
distributed nature of DLT does not prevent centralization, and the mere use
of blockchain encryption does not guarantee privacy or protection from
surveillance.

There are a number of additional concerns about the integration of block-
chain into a large-scale network, such as its high power consumption and en-
vironmental impact, and the latency on routing decisions, which would erode
the user experience. These considerations, though valid, are beyond the scope

of this chapter.

How New IP Fails to Respect Human Rights

The capture, transfer, and use of personal data envisioned by New IP would
violate states” obligations in the International Bill of Rights to respect and en-
sure human rights and corporate actors’ responsibilities, reflected in the UN
Guiding Principles on Business and Human Rights, to respect human rights
in their activities.>*

As shown above, New IP would be significantly more intrusive than cur-
rent forms of online surveillance. Under this model, surveillance would not
happen through hacking or interfering with the network; surveillance capa-
bilities would be built into the internet architecture itself. If adopted, New IP’s
data gathering, individual tracking, and user and content control capabilities
would threaten multiple human rights. This section discusses the impact that
a New IP network model would have on the right to privacy and other human
rights that are essential for the health of open and free societies. The impacts
would be felt not only on civil and political rights, but also on economic, so-
cial, and cultural rights. The section also addresses how New IP would con-
tribute to China’s social control and surveillance ecosystem and undermine
the principle of universality of human rights by facilitating systems where ac-

cess to rights is contingent on the fulfillment of responsibilities.
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New IP would place surveillance data in the hands both of corporate
actors—ISPs and infrastructure providers—and of the governments with
which they collaborate. In the case of China, the companies that would hold
the information yielded by New IP are either government-controlled or have
close links with the government.” It is commonplace in China for the gov-
ernment to capture and use data generated by the private sector. The require-
ment for such data-sharing is often built into local regulations and is likely to

be broadened in the years to come.>

IMPACTS ON PRIVACY

The right to privacy is protected in Article 12 of the Universal Declaration of
Human Rights (UDHR) and Article 17 of the International Covenant on Civil
and Political Rights (ICCPR), as well as regional human rights treaties. At its
heart, this right seeks to defend individuals™ private sphere—an area for au-
tonomous development, interaction, and liberty that is free from state inter-
vention.”” The right to privacy includes informational privacy—that is, privacy
in information that exists, or that can be deduced, about a person. This includes
information from online communications and metadata.

While technology-mediated, mass data collection by both private and public
actors is increasingly common, it must not unduly interfere with privacy.
International human rights law and standards set out clear rules on the cir-
cumstances under which interferences with the right to privacy are permissible.
In broad terms, any interference must be provided for by clear and publicly
accessible law, pursue an objectively legitimate aim, and be necessary and pro-
portionate to achieving that aim.

The precise parameters of acceptable interferences with the right to privacy
in the collation, retention, and use of online data are being discussed in paral-
lel with ongoing developments in information-gathering technologies and ar-
tificial intelligence. David Kaye, when UN Special Rapporteur on freedom of
opinion and expression, called for an immediate moratorium on the global
trade and use of surveillance technologies until “rigorous human rights safe-
guards are put in place to regulate such practices.”® The statement was made
with reference only to targeted surveillance. When considering mass surveil-
lance, the challenge becomes even more severe and raises the question whether
safeguards can ever be robust enough to mitigate such risk. The European
Union’s proposed regulation on artificial intelligence is one example of an ef-
fort to develop a legal framework to ensure respect for human rights, includ-
ing through the creation of robust safeguards that would mitigate potential
threats to rights from mass surveillance.
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Wherever the parameters of acceptable mass collection of data and surveil-
lance lie, it is clear that New IP would fall far short of compliance with the
right to privacy. Both case law and commentary from international organ-
izations relate to privacy infringements far less intrusive than those enabled
by New IP. They show clearly that New IP would violate the right to privacy
in four distinct ways.

(@) Data collection: The right to privacy stipulates that any collection of
personal data must be fair, lawful, and transparent.’® Laws permitting the
collection of personal data must guarantee that such information can only be
accessed by those who need it, ensure that it is only processed for purposes
compatible with international human rights law, and enable individuals to as-
certain what data are held about them, and by whom. Laws should also enable
individuals to request the correction and deletion of those data. In practice,
many states have sought to translate these requirements through data pro-
tection laws, such as the General Data Protection Regulation in the European
Union.

Much debate has taken place about whether “bulk” data collection consti-
tutes an act of surveillance. Recent analysis by the United Nations High Com-
missioner for Human Rights indicates that data collection relating to “a person’s
identity, family or life” interferes with the right to privacy.®’ Data do not need
to be examined by a person or an algorithm for privacy to be impacted; the
mere collection of information means that “an individual loses some control
over information that could put his or her privacy at risk.”®" The European
Court of Human Rights (ECtHR) too has reinforced these standards in its
recent Big Brother Watch decision, which set a new precedent against indis-
criminate data collection for Council of Europe (CoE) member states.®?

New IP would not meet privacy standards on data collection. Its reliance
on DLT would allow the gathering of data such as browsing history and on-
line habits and, through immutable identifiers, those data could be attributed
to specific users or devices. In addition, any metadata collected through the
deployment of DLT that when aggregated could give an insight into an indi-
vidual’s “behavior, social relationships, private preferences, and identity” would
constitute an interference with or violation of the right to privacy.®?

(6) Surveillance: Surveillance is only permissible if—in addition to the gen-
eral requirements relating to interferences with the right to privacy—it is
limited in scope and duration, targeted, and subject to independent authori-
zation and oversight.** According to UN Human Rights Council (UNHRC)
Resolution 42/15, arbitrary surveillance, interception of communications, and
collection of personal data are all violations or abuses of the right to privacy.®’
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Similarly, in the context of the COVID-19 pandemic, UNHRC Resolution
47/23 of July 2021 highlights how response measures to the pandemic have
“reinforced the need to address arbitrary surveillance not in accordance with
States’ obligations under international human rights law and inconsistent with
the principles of necessity, proportionality and legality.”®¢

New IP would not meet privacy standards on surveillance. Its alternative
networking model would enable mass surveillance at an unprecedented scale.
The Mercator Institute for China Studies (MERICS) reports that China has
rolled out surveillance initiatives such as Golden Shield, Skynet, Safe Cities and
Police Clouds, and Project Sharp Eyes, yet these currently face challenges of lack
of digitization and harmonization across states.”” New IP would have the capac-
ity to offer streamlined access to data and profiling mechanisms for the benefit
of such surveillance programs. Even if, as some liberal democracies argue, mass
surveillance can sometimes be justified on the grounds of national security,
New IP goes far beyond being a proportionate response to any conceivable
threat. Its enabling of mass-scale, long-term monitoring of the population in all
circumstances would clearly not be compatible with the right to privacy.

(c) Erosion of anonymity: As assessed by the former UN Special Rapporteur
on freedom of opinion and expression, anonymity online is necessary for the
exercise of this right, and any restrictions on it must be strictly limited to mea-
sures that are lawful, necessary, proportionate, and in furtherance of a legiti-
mate objective.®®

The erosion of anonymity contemplated by New IP would meet none of
these conditions. New IP would undermine anonymity by weakening encryp-
tion frameworks used in the Internet. The proposed reconfiguration of the
networking layer would expose a great deal of information on users and con-
tents. With this information so readily available, the ability of existing encryp-
tion efforts to prevent content inspection and censorship would be severely
curtailed. Using burned-in identifiers, no longer anonymous users could be
effectively blocked from the network. Unprotected communications would also
be exposed to inspection and content blocking.

New IP would in addition co-opt existing trust mechanisms such as block-
chain encryption and incorporate them into its surveillance architecture. Pro-
ponents of New IP maintain that blockchain and DLTs will render the net-
work safe. However, as conceived under New IP, DLTs actually give great
control to whoever manages their implementation—most likely government
authorities or state-owned operators.”” The erosion of mechanisms that help

protect anonymity could have a significant negative impact on dissidents,
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human rights defenders, journalists, and activists, all of whom rely on these
tools to communicate freely.”” It would also jeopardize all internet users by ren-
dering them vulnerable to state interference.

(d) Permanent user profiles: New IP could enable the creation of permanent
profiles on individuals. The adoption of permanent user profiles would amount
to a gross violation of the right to privacy and have a chilling effect on other
rights. New IP’s combined use of DLT and identifiers would enable individu-
als’ online activity to be recorded on permanent ledgers. This level of individ-
ualized tracking offered by New IP would threaten, if not eliminate, anonym-
ity online. It would potentially feed private activities online into social control
or surveillance programs, such as China’s social credit system, which makes
financial credit and other social advantages contingent on socially acceptable
behavior, and the Golden Shield Project (the Great Firewall), which controls
accessible internet content.

The interest in applying DLT to tracing individuals is not new for the Chi-
nese authorities; in 2018, the Chinese Central Internet regulator proposed
legislation to require blockchain companies to sign up users by means of their
national ID numbers.”!

COMPARISON WITH WESTERN DATA COLLECTION
AND SURVEILLANCE PRACTICES

Mass surveillance is certainly not unknown in the West. The Edward Snowden
revelations uncovered unlawful practices of domestic and foreign surveillance
emerging from the United States.”? The amount of data amassed and used by
social media and technology companies too is increasingly perceived as infring-
ing on privacy.”? While the mass surveillance undertaken by Western govern-
ments is arguably disproportionate, New IP and related social control would
embody different surveillance objectives—control of behavior, rather than for
an aim recognized as legitimate by international human rights law, such as na-
tional security or the prevention of crime. Surveillance under New IP would
also happen at a wholly different scale, being the norm rather than the excep-
tion whenever the internet is used. Moreover, being all-pervasive and invisi-
ble, New IP and related measures would not be restrained by checks and bal-
ances, such as transparent rules with the opportunity to seek redress for
breach through the courts, opportunities to highlight and protest against poor
practice publicly and in the media, or the potential for investor scruple that
restricts investment in rights-violating systems.
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IMPACTS ON OTHER RIGHTS THAT ENABLE OPEN AND FREE SOCIETIES

There would be impacts in three important areas: civil and political rights; eco-
nomic, cultural, and social rights (ECS); and discrimination.

Civil and political rights: New IP’s surveillance capabilities would not only
have an impact on individuals’ right to privacy, but would also interfere with
other civil and political rights that are essential for democratic societies. These
include the right to freedom of opinion and expression, and the right to free-
dom of peaceful assembly and association. As with the right to privacy, inter-
national human rights law is clear that any restrictions on these rights must
be provided for by clear and publicly accessible law, must pursue an objec-
tively legitimate aim, and must be necessary and proportionate to achieving
that aim.

New IP would affect freedom of opinion and expression in multiple ways.
First, data collection and surveillance can lead to self-censorship.”* New IP
would exert an overt form of surveillance, as network users would very likely
be aware of the possibility of individualized tracking of online activity. This
would set off a Panopticon effect, meaning that New IP users might adjust
their online behavior and particularly their communications and the informa-
tion they search for and share.”> Second, if users know that its surveillance
mechanisms may entail consequences such as restricted access to social credit,
New IP could serve as a mechanism to silence dissent and enforce control.
Lastly, New IP could interfere with users’ ability to seek, receive, and impart
information and to inform opinions without interference. Specifically, entities
in charge of managing DLT could block both users and content.

Similarly, New IP could have chilling impacts on the right to freedom of
peaceful assembly and association. It could be leveraged by governments to
disable organization through online channels by blocking specific users, such
as dissidents or perceived troublemakers; specific sites and platforms that bring
protesters together; or specific content related to the purpose of mobilization.
These actions could be interpreted as microtargeted shutdowns, which would
in turn help governments avoid the unpopular, complete network shutdowns
that are commonplace today. These types of interference would undermine the
right of assembly by restricting the ability to mobilize effectively.”® New IP
would also enhance the ability of governments to keep track of protesters, either
through mass surveillance mechanisms enabled by data collection or through
targeted surveillance enabled by user profiles. New IP’s undermining of en-
cryption and anonymity would thus have negative impacts on freedom of
peaceful assembly and association.
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Economic, social, and cultural (ESC) rights: Lack of access to an open, free,
and global internet may impede the realization of ESC rights and of the sus-
tainable development goals. For example, lack of free access to health informa-
tion during a pandemic may prevent individuals from becoming aware of ap-
propriate prevention and remedies and may obscure the effects of the pandemic
in their communities.”” Lack of access to a global internet may have an adverse
impact on education, by reducing the sources of information available to indi-
viduals. It may reduce employment opportunities, particularly internationally.
More generally, by creating barriers between communities and countries, lack
of a global, open internet may reduce prospects for economic growth and devel-
opment and may thereby operate to perpetuate conditions of poverty. This in
itself would hinder the implementation of a wide range of ESC rights.

Discrimination: Article 2.1 ICCPR requires states not to discriminate in
their implementation of rights, and Article 26 entitles all persons to equality
before the law and protection against discrimination on any grounds. Simi-
larly, Article 2.2 of the International Covenant on Economic, Social and Cul-
tural Rights (ICESCR) requires states to implement economic, social, and cul-
tural rights without discrimination.

The enhanced individualized tracking and profiling enabled by New IP
would facilitate the discriminatory treatment of individuals and groups. For
example, individualized tracking through New IP may place minorities at
risk. States would have the tools to single out target groups, track their online
activity, persecute them, or coerce them into adopting desired behaviors. China’s
well-documented surveillance of the Uyghurs through the Integrated Joint
Operations Platform (IJOP) in Xinjiang indicates that these potential uses are
not far-fetched. These efforts would run in parallel with other efforts to reinforce
discriminatory practices through technology such as in Al, with several Chinese
firms filing patents and seeking to standardize facial recognition software that

claims to be able to identify religious or ethnic minorities by their features.”®

Risks of Conditional Implementation of Human Rights

New IP would enable the creation of data logs and collection of information
at an unprecedented scale. If deployed domestically within China, government
agencies in charge of managing New IP’s blockchain logs could easily share
collected data with the purpose of implementing or strengthening profiling,
scoring, and ranking mechanisms that render access to rights and benefits con-
ditional on meeting specific criteria. In other words, they could make human
rights contingent on meeting conditions or responsibilities. Such mechanisms



204 EMILY TAYLOR, KATE JONES, AND CAROLINA CAEIRO

could penalize and impose consequences on those monitored. Social benefits
and freedoms such as freedom of movement could be denied as a form of pun-
ishment to control behavior. Such consequences could be imposed not only
on groups linked by a characteristic, which would constitute a form of dis-
crimination, but also on individuals by reference to their behavior.

Conditionality is already evident in China’s social credit system. First for-
malized as a national objective in 2014, this system is still being developed
and features as a priority in the country’s most recent Five-Year Plan. At its
heart, it is a reward and punishment mechanism designed to render entry into
various market transactions contingent upon scoring of behavior, applied to
both individual and corporate actors. Unlike financial credit scoring systems
in the West, this system takes account not only of financial information but
also of nonfinancial information such as travel, health, and police data gath-
ered from a multiplicity of agencies and sources.”” The system operates not
through the imposition of new obligations, but rather as a strict enforcement
mechanism for existing regulations, including those that may lead to discrim-
inatory treatment of individuals.®

Multiple reports indicate that China’s social credit system pursues primarily
financial and commercial goals, yet it has troubling effects in the enjoyment
of rights. China is reported to have banned millions of citizens from buying
plane or train tickets, and some local governments are also experimenting with
additional limitations, barring those deemed untrustworthy from access to
financial services and real estate transactions.®!

In practice, China’s rollout of the social credit system appears to have been
challenging and far from uniform. There are diverse social credit regimes across
various units of government, with varying assessment criteria and scope.®? The
creation of separate systems across the country has resulted in a marked frag-
mentation.®’ In addition, they are not fully digitized, relying heavily on non-
systematized data and human analysis.?

New IP would largely resolve these implementation challenges and enable
further systems of contingent access to rights. New IP’s reliance on DLT would
facilitate nationwide data collection and data sharing with designated entities,
such as government agencies and corporations that participate in social credit
schemes.® The combined use of DLT and identifiers would further strengthen
the creation of fully digital, permanent records on individuals. By significantly
increasing the data-driven analytical power of the Chinese state, New IP would
align very closely with China’s data governance priorities to create a cohesive
information ecosystem across regions and administrative levels.®
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Contingency systems for the implementation of human rights can entrench
discrimination and undermine a cardinal tenet of international human rights
law: the principle of universality of human rights. This principle establishes
that everyone is entitled to the benefit of human rights without discrimina-
tion. In other words, the entitlement to human rights cannot be made contin-
gent on the performance of responsibilities.*” While China is not a party to
the ICCPR, it is to the ICESCR and numerous other instruments that stress
the universal nature of human rights. By making rights contingent on respon-
sibilities, China would breach both civil and political rights, such as the right
to freedom of movement (Article 13 UDHR, Article 12 ICCPR) and economic,
social, and cultural rights such as the right to social security (Article 22 UDHR,
Article 9 ICESCR), as well as nondiscrimination provisions (Article 2 UDHR,
Article 2 ICCPR, Article 2 ICESCR).88

In sum, the creation of a system that gives states the tools to make human
rights and social benefits contingent on each person’s individual, closely mon-
itored behavior has deeply worrying potential for human and societal control.
It would facilitate discrimination and run directly contrary to the principle of
universality of human rights.

Reinforcing Human Rights in Standards Development

Historically, standardization was perceived as ethically neutral. However, as
the example of New IP demonstrates, standardization processes can have
important ethical and human rights implications.

Building human rights awareness into standardization is becoming ever
more pressing, particularly in the field of emerging technologies. If standard-
ization processes approve technologies that undermine human rights, the norms
and processes of human rights law do not offer a robust defense against imple-
mentation of those technologies. As in other fields, human rights norms fare
poorly when competing against adopted technical standards. Trade protections
afforded to ITU recommended standards provide a useful example. Under
WTO rules, technologies standardized within the ITU get immediate clear-
ance to be traded internationally; the TBT agreement further encourages the
adoption of approved standards. These WTO rules take precedence over human
rights norms, even when standardized technologies may directly challenge
human rights. Moreover, human rights norms and processes do not offer teeth
to challenge technical standards. Not only is there no normative mechanism to
embed human rights into standardization, but, once adopted, standards cannot
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be set aside on human rights grounds. On the contrary, WTO rules support
standardized technologies without consideration of their compliance with
human rights.®’

If human rights continue to be overlooked in the development of techni-
cal standards, the standardization of surveillance-enabling technologies such
as New IP has the potential to sweep away large swaths of the protections
afforded by the Universal Declaration of Human Rights and the UN human
rights treaties. Yet the government representatives, civil society, international
organizations, and academic community devoted to human rights may all
be oblivious because they are not aware of or engaged in standardization
processes.

It is therefore vital that participation in SDOs be diversified to include those
concerned with human rights. While standards development processes are
expert-led processes and should remain a sphere of technical and engineering
expertise, they should reinforce ongoing efforts to build a sufficiently open and
diverse participation to ensure a realistic prospect of human rights issues being
raised and considered in technology design. A recent ethnographic analysis of
the IETF pointed to a cultural resistance among technical experts to includ-
ing human rights considerations in standardization, rooted in shared views of
technology as largely apolitical and “non-prescriptive” in nature.”® In spite of
the work of IETF’s Human Rights Protocol Considerations Research Group,
which has proposed human rights guidelines for protocol development, the
organization has been slow to incorporate human rights considerations into
standards.” Similarly, within the ITU, proposals to introduce privacy assess-
ments and human rights impacts reviews have encountered pushback.”> Mov-
ing toward a greater integration of human rights into standardization processes
will require the removal of barriers to participation such as prohibitive costs,
as well as enhanced support to newcomers to reach the level of expertise needed
to participate meaningfully, and creative thinking to institutionalize human
rights thinking in technical processes.

Recommendations

Like-minded governments should continue to increase their efforts to uphold
the core values of a global, open, and free internet, and to oppose ongoing ef-
forts to standardize New IP and related technologies.

The case study of New IP in this chapter illustrates how, in the light of
developments in technology and artificial intelligence, a growing range of tech-
nical standards processes have ethical and human rights implications. Conse-
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quently, we make several specific recommendations with the aim of better in-
tegrating human rights into standards development.

* The human rights and diplomatic communities should, whenever possi-
ble, increase their participation in standardization processes. Multilat-
eral bodies such as the ITU should lower the barriers to participation
for nonstate members. Additional funding should be directed to enhance
the participation of human rights organizations and consumer protec-
tion agencies. At the same time, governments should consider bringing
human rights expertise into national delegations to multilateral bodies,
including by involving nongovernmental organizations (NGOs), as some
are already beginning to do.

* The UN should set up a unit on standards and human rights within the
Office of the High Commissioner for Human Rights (OHCHR), tasked
with advising technology SDOs on human rights issues and alerting the
international human rights community to standardization developments
that require attention. The OHCHR and standards bodies based in Ge-
neva, such as the I'TU, should take advantage of their proximity to share

knowledge and participate in one another’s meetings.

* Human rights capacity and roles should be enhanced within the Secre-
tariats and working groups of the SDOs. Existing groups, such as the
IETF’s Human Rights Protocol Considerations Research Group, should
be empowered to offer thorough scrutiny and advice on controversial
technologies. Human rights analysis should be more thoroughly inte-
grated into the workstream of technical working groups developing
specifications and guidelines.

* Capacity-building should be enhanced to bridge the gap between tech-
nical and human rights communities. Technical experts participating in
SDOs should develop greater understanding of existing human rights
standards and latest human rights guidance on surveillance tech-
nologies. Likewise, human rights and diplomatic communities should
strengthen their awareness of technology development, internet infra-
structure, and how SDOs operate. Events organized by SDOs could
offer opportunities for both communities to interact through a combi-
nation of training sessions, workshops, and panels.

* The UN Human Rights Council should commission a clear articulation

of human rights standards regarding collation of data and surveillance,



208 EMILY TAYLOR, KATE JONES, AND CAROLINA CAEIRO

derived from Article 17 ICCPR and other relevant norms, and building
on OHCHR’s existing work on privacy in the digital age. This should
aim to delineate more clearly the distinction between technology that is
and is not compatible with international human rights law.

* Consideration could be given to an international statement of commit-
ment to human rights from standards development organizations, such
that no standard is to be read as legitimating practices contrary to the
human rights obligations of any state. Similarly, consideration could be
given to revising the WTO rules so that their advantages do not apply
to technology whose use would entail mass violation of human rights.

* Coordination efforts at the national level (e.g., through standards hubs)
offer accessible entry points for human rights groups to participate in
standardization debates. When national standards hubs coordinate po-
sitions for standardization discussions, they should encourage diverse
participation, particularly in debates about technologies that have wide
societal impact. Standards hubs should then feed those inputs into in-
ternational standards development. Similarly, to encourage diverse par-
ticipation, government delegates responsible for monitoring technology
standards should act as an early warning system to alert civil society
organizations when standards that affect human rights are first proposed.
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Autonomous Weapon Systems

Accountability Gaps and Racial Oppression

THOMPSON CHENGETA

The problem of impunity—the lack of accountability—when gross human
rights violations by states, nonstate entities, and individuals go unpunished and
victims are left without remedy is a serious threat to the human rights system.
Given the foundational idea that those who violate human rights must be held
responsible and that victims have a right to remedy, various national, regional,
and international mechanisms have been created to ensure such accountabil-
ity in times of both war and peace.

Nevertheless, some perpetrators of gross human rights violations still go
unpunished and victims are left without remedies. In recent years, particularly,
in countries like the United States, there has often been a concerning lack of
accountability in law enforcement or the unlawful use of force against people
of color. In the context of counterterrorism, there is a similar lack of account-
ability for the disproportionate use of force in Muslim communities, for example,
in the killing of hundreds of civilians in drone strikes. Against this backdrop,
states are currently developing autonomous weapon systems (AWS) whose
potential use in both these areas may aggravate the problem.

This chapter examines the challenge presented by the AWS accountability
gap from a racial justice perspective. It argues that any discussion of the use of

such weapons must be contextualized, acknowledging first that, like many
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technologies powered by artificial intelligence (AI), AWS are not neutral; they
are racialized and as such can easily become tools of racial oppression.

AWS—also known as killer robots—are robotic weapons that, once acti-
vated, are able to “decide” whom to target, harm, or kill without any further
human intervention or control.! But if machines, computers, or robots have
this decision-making capability, it may be impossible to establish responsibil-
ity for unlawful acts they commit. First, since there is no human control after
activation, AWS are unpredictable and may act in a manner that was not an-
ticipated or intended by the person who activated them.? In the event of AWS
violating international human rights law (IHRL) or international humani-
tarian law (IHL), it may therefore be impossible to establish the mens rea
(that is, intentionality) of the person who activated them, thereby affecting
the important notion of individual responsibility.® Second, AWS may be used
in an untraceable manner that may make it impossible to hold states and non-
state entities accountable.? This is the accountability gap challenge, which can
have an adverse effect on the right to remedy. However, it is not the only
concern that is raised by AWS, which have far-reaching consequences for fun-
damental human rights such as the right to life, physical security, dignity,
and nondiscrimination.

In the context of racial justice, this chapter focuses on the impact of AWS
on the right to nondiscrimination and the right to remedy. The right to non-
discrimination is a norm of customary international law and a norm of jus co-
gens (from which no derogation is allowed). Discrimination on grounds of
race, nationality, religion, region, or indeed any other grounds violates human
dignity and is therefore internationally prohibited. The right to nondiscrimi-
nation on the grounds of race is provided for in the International Convention
on the Elimination of All Forms of Racial Discrimination (CERD),> as well
as in the International Covenant on Civil and Political Rights® and other re-
gional human rights treaties.” CERD also provides that in cases where there
has been a violation of the right to nondiscrimination—including where state
agents use violent force in violation of this right—victims are entitled to a rem-
edy, including prosecution of the offender.® If the current discussions on AWS
continue without sufficient regard to their potential negative impact on racial
justice, the consequences for the fundamental rights of Muslims, people of
color, and other ethnic minorities will be far-reaching. Indeed, in the Pream-
ble of CERD, it is noted that racial oppression is not favorable for stable geo-
politics because discrimination is “capable of disturbing peace and security

among peoples and the harmony of persons living side by side.”
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Furthermore, scholars have already begun to note the link between geo-
politics and emerging Al technologies such as AWS. More importantly, some
have cautioned that “the relentless pursuit of Al militarization does not pro-
tect us” as “proliferating military artificial intelligence will leave the world less
safe.”!” Rather, it has been strongly recommended that states should “stop the
emerging Al cold war” and “focus on ethics and global cooperation.”" To this,
one would add that the weaponization of Al creates an even more precarious
situation for people of color and civilians in the Muslim world who are already
on the receiving end of unlawful violence. Yet, although these groups have been
disproportionately affected by the use of lethal force in law enforcement and
counterterrorism operations, the current United Nations (UN) discussions on
AWS have not sufficiently considered the implications for racial oppression.'
The AWS accountability gap challenge has only been discussed in general terms
without specifying likely victims."

Drawing on legal, ethical, and sociological theories, the following sections
discuss the impact of AWS use on responsibility, accountability, and racial jus-
tice specifically in relation to the violation of fundamental human rights of
people of color and civilians in the Muslim world.

Background on UN Discussions on AWS

The UN discussions on AWS have been ongoing since 2013, when the UN
Special Rapporteur on extrajudicial executions (UN Special Rapporteur) sub-
mitted his annual report to the UN Human Rights Council (UNHRC)." At
this point, AWS were yet to be deployed, and their use may have seemed a
distant prospect, but in June 2021, a UN report indicated that they were de-
ployed in Libya, noting:

Logistics convoys and retreating HAF [Haftar-affiliated forces] were subse-
quently hunted down and remotely engaged by the unmanned combat aerial
vehicles or the lethal autonomous weapons systems such as the STM Kargu-2
and other loitering munitions. The lethal autonomous weapons systems were
programmed to attack targets without requiring data connectivity between the
operator and the munition: in effect, a true “fire, forget and find” capability.®

The UN Special Rapporteur further noted that the development and deploy-
ment of AWS posed challenges to IHL and IHRL, and that they might vio-
late fundamental human rights such as the right to life and human dignity.!°

Along the same lines, UN Secretary General Anténio Guterres' described
AWS as one of the four major threats to world peace and security, saying they
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were “morally repugnant, politically unacceptable and should be banned by
international law.”"” Nevertheless some states' and scholars have argued that
AWS will perform better than humans and that consequently their develop-
ment and use may ameliorate the suffering of civilians on the battlefield and
elsewhere where force is used.”

In view of the seriousness of the challenges raised by AWS, in 2014 the
UN established a Group of Governmental Experts (UNGGE) on Lethal Au-
tonomous Weapon Systems (LAWS), whose mandate is to formulate appro-
priate recommendations on how states should respond to AWS technology.?
In 2021, the International Committee of the Red Cross (ICRC), an organ-
ization that is internationally regarded as the guardian of IHL, noted that states
needed to adopt new laws to govern AWS.?!

For the past eight years, the UNGGE has been involved in intensive multi-
disciplinary discussions on AWS, examining the issue from various standpoints,
including gender perspectives. Between 2014 and 2019, it produced six re-
ports.?? While the concern that the use of AWS may perpetuate and/or exacer-
bate racial oppression has been raised by some delegates, and while it is clear
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that racial socialization influences their development,* not once were the words

racism, racial oppression, racial bias, or racial discrimination mentioned in any
of these six reports between 2014 to 2019—despite the fact that the 2013 UN
Special Rapporteur’s report highlights that AWS may be used in law enforce-
ment situations where people of color are disproportionately affected. Further-
more, research has already shown that existing racial prejudice and bias may
end up being programmed into AWS, either intentionally or unintentionally.?4

Understanding AWS as Racialized Technology

From a racial justice perspective, any discussion of the problem of the AWS
accountability gap—particularly accountability for violation of the right
to nondiscrimination—and any formulation of policy on emerging related Al
technologies is incomplete without acknowledging the racial identity of both
perpetrators and victims. Indeed, in fighting for racial justice for victims of po-
lice brutality and unlawful killings of Black people in the United States, activ-
ists started a hashtag #saytheirnames.? They state that, just as the U.S. govern-
ment vowed “never to forget” the victims of the September 11 terrorist attacks,
they will “never forget the lives lost to the terror of racism, excessive force and
countless injustices” and “never forget the Black lives taken unjustly.”*®

In all the intensive discussions about AWS’ potential to violate human rights

and create this accountability gap, the identities of the potential perpetrators
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and victims are rarely specified. The argument is that the nonspecification of
the likely victims of Al technologies like AWS is neither accidental nor incon-
sequential—it unfortunately functions to further white supremacy and racial
oppression. Racial justice practitioners have long noted that although white
supremacy has shaped a system of geopolitics and global domination, influ-
encing white moral theory and moral psychology for hundreds of years, it re-
mains an unnamed political system.”” The AWS technology can be located
right at the center of the politics of white supremacy and domination if one
considers where AWS are currently being developed, the identity of those who
are developing AWS, and the people and regions where AWS are likely to be
deployed. Unlike other political systems such as socialism, capitalism, or fas-
cism, which are openly named, studied, and critiqued, “White supremacy’s
power is drawn from its invisibility, the taken-for-granted aspects that under-
write all other political and social contracts.”® It is for these reasons that in
the current AWS discussions, the associated racial politics is “invisible,” regard-
less of its presence. Charles Mills has argued that despite its being ignored in
many important discussions, the Racial Contract of white supremacy exists*
and functions to create global policies and geopolitics that favor white inter-
ests at the expense of those of other peoples.*

Further, the nonspecification of the potential perpetrators and victims also
stems from the current mistaken approach of stakeholders to AWS technol-
ogy as if it were neutral. It is important to examine the issue through the lens
of social and cultural theories such as decolonial theory® and critical race the-
ories. These aim to dig beneath the surface to uncover and challenge power
structures that shape not only our society and geopolitics but our technologi-
cal inventions, including AWS. Indeed, science has been instrumental in cre-
ating systems that are oppressive to certain peoples, reproducing social struc-
tures of authority, hierarchies of race, and oppressive geopolitics. Thus it is
crucial to understand that AWS and other Al technologies are neither a simple
matter of algorithms nor a mere case of great human imagination in pursuit
of science; rather, such technologies are shaped by specific political and ideo-
logical projects of the powerful that permeate geopolitics as we know it today.>
As such, adopting a noncontextual and ahistorical approach when discussing
AT technologies such as AWS is a dangerous pitfall. Who’s developing what,
and where will it be deployed and against whom? What has been the histori-
cal experience on use of force through emerging technologies such as armed
drones? Where have they been deployed? It is essential for stakeholders to ad-
dress these questions. Failure to do so will result in an incomplete discussion
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about rights that will be violated or victims who will be deprived of the right
to remedy when AWS are used. Say their names. Acknowledge the identity of
the potential or likely victims.

Studies have already noted that racialized Al military technologies will lead
to algorithmic coloniality, algorithmic oppression, exploitation, and disposses-
sion of those who have been historically oppressed.* It is therefore important
to emphasize the social context of AWS and confront what amounts to epis-
temic forgeries, where Al technologies such as AWS are presented as if they
are neutral technologies, free from social context. On the contrary, such tech-
nologies “come from a rather specific, White, and privileged place. They are
racialised, gendered, and classed models of the self.”34

The power of Al whiteness and the associated racial oppression is often con-
cealed by a myth of color-blindness on such technologies. This purported
color-blindness is particularly prevalent in Silicon Valley’s tech-culture, where
it “serves to inhibit serious interrogation of racial framing.”® In his 2020 re-
port and comments on emerging technologies, the UN Special Rapporteur on
contemporary forms of racism noted that “States must reject a ‘colour-blind’
approach to governance and regulation of emerging technologies, one that ig-
nores the specific marginalization of racial and ethnic minorities and concep-
tualizes problems and solutions relating to such technologies without account-
ing for their likely effects on these groups.”®® In the interest of racial justice,
states and other stakeholders must therefore adopt approaches from critical
theory to strip the cloak of invisibility from any AI whiteness associated with
AWS development and deployment.’” Thus, when discussing how AWS may
violate rights and create an accountability gap, the identity not only of the likely
victims but also of the perpetrators must be clearly acknowledged.

Contextualizing the Use of AWS and the Accountability
Gap Problem

In the ongoing discussions on AWS, many stakeholders have approached the
technology as if these were typical conventional weapons that will basically be
used in armed conflict. Indeed, part of the UNGGE’s eleven Guiding Princi-
ples is that the UN Convention on Conventional Weapons (UNCCW) is the
appropriate forum for AWS discussions.?® But by definition the mandate of the
UNCCW is restricted to conventional weapons of war.>> As such, the potential
use of AWS in the context of law enforcement and counterterrorism operations

outside armed conflict is ordinarily excluded from its discussions. Yet such use



222 THOMPSON CHENGETA

is highly likely.?> With these concerns in mind, the scenario in Box 1, originally
presented by the author at a workshop titled “Malign Uses of Artificial Intelli-
gence/Autonomous Weapon Systems” organized by the UN Institute for Disar-
mament Research, may provide an instructive hypothetical case study.

Box 1: Malign Uses of Artificial Intelligence/Autonomous

Weapon Systems—A Scenario

Zura is the capital city of the Republic of Moria. It has the highest rate
of violent crime in Moria, particularly in Doomlee, a county whose resi-
dents are largely people of color. Following government approval, the
Zura Police Department (ZPD) started using AWS for policing and
counterterrorism operations, notwithstanding critical reports from sci-
entists indicating that these systems perform badly when it comes to
identifying people with dark skin tones or shades.

So far, ZPD has only deployed AWS in Doomlee. In many cases,
their use resulted in fatal shootings of suspects. ZPD has reported that
since their deployment, no police officer has been killed in the line of
duty in Doomlee and the crime rate has decreased considerably.

A local television network interviewed Doomlee residents regard-
ing ZPD’s use of AWS in Doomlee. Mr. Jones, the owner of a small
grocery shop, said: “I think AWS are really effective. For the first time
in a very long time, I haven’t had a robbery in my shop.”

Donte, a teenager whose sixteen-year-old friend was killed by an
AWS, said: “The killing of my friend was racially motivated. But when
[ say this, they look at me like I am crazy, they tell me race has nothing
to do with it as machines see no color. AWS have increased deniability
of racially motivated use of force by ZPD.”

Mrs. James, a victim of domestic violence, said:

When I called the ZPD emergency number telling them that my life
was in danger, I expected police officers at my door. Sending AWS to
police the situation made me feel a less valued citizen of Moria and
less human. How come AWS are largely deployed in our poor com-
munities, but in rich neighborhoods the ZPD sends human police of-
ficers? It appears the ZPD is saying that some communities deserve
policing by human police officers while others are only fit for machines,

iron and steel policing.
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Local and international human rights organizations have described un-
lawful and violent acts committed by AWS in Doomlee as crimes
against humanity as they consider such acts to be purposeful, wide-
spread, and part of a systematic ZPD policy directed against residents
of Doomlee.

While the case in Box 1 is fictitious, the scenario demonstrates a
potential future that is anchored in the realities faced by people of color
and those living in the Muslim world when lethal force is used by state
agents. On the one hand, it reveals the concerns that have been noted
on the potential of AWS to exacerbate racial bias and other forms of
discrimination in society. On the other hand, some scholars take the
view that AWS may improve the situation of the innocent whenever and
wherever states use force.”!

As emphasized above, contextualization is essential to fully under-
stand the challenges posed by the use of AWS. The hypothetical case
shows that, when evaluated in the context of law enforcement and coun-
terterrorism operations, AWS deployment brings to the fore histories
of racial bias and of impunity when lethal force is used unlawfully in
the Muslim world and in communities of people of color, and reveals,
more generally, a lack of moral responsibility over institutional racism
associated with law enforcement. These three issues are addressed in
turn in the following sections.

A History of Racial Bias in the Use of Lethal Force

The UN CERD Committee is the body of independent international experts
who monitor the implementation of the CERD by its state parties.?? In its 2020
report, particularly relating to the United States—one of the countries cur-
rently developing AWS—the CERD Committee noted various concerns re-
garding racial bias and the use of lethal force. It particularly noted “the con-
tinuing practice of racial profiling, the use of brutality and the excessive use
of force by law enforcement officials against persons belonging to racial and
ethnic minorities.”* Similar concerns have been noted regarding other coun-
tries such as France, Israel, and the United Kingdom. In cases where people of
color are involved, the CERD Committee has noted the disproportionate use
of lethal force regardless of whether the target is armed.* It also expressed con-

cerns that those who attempt to demonstrate peacefully against the racist use
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of lethal force are often met with brutal and disproportionate use of force by
state agents.

Crucially, the CERD Committee noted that the racist use of lethal force
cannot be categorized as sporadic incidents committed by errant bad white po-
lice officers; rather, it is a matter of “systemic and structural discrimination
[that] permeates State institutions and disproportionately promotes racial dis-
parities against [people of color and ethnic minorities].”* The CERD Com-
mittee has thus noted that in all UN institutions—including the UNGGE that
is currently discussing AWS—there should be condemnation of “modern day
racial terror lynchings and calling for systematic reform and justice, and their
statement on the protests against systemic racism.”4¢

The CERD Committee has also expressed deep concerns over the lack of
“appropriate accountability for and sanctions imposed [on] those responsible.”*”
Thus even before the deployment of AWS, there exists an accountability gap
when it comes to remedying violations of the rights of people of color and cer-
tain ethnic minorities. Yet with AWS on the horizon, things could get even
worse in terms of obtaining racial justice.

The intense discussions and demand for racial justice that followed the mur-
der of George Floyd were partly attributable to the fact that the public could
see Minneapolis Police Officer Derek Chauvin committing the act. What if,
as highlighted in the scenario above, Floyd had been killed by AWS? How
would one even begin to characterize such an incident as constituting a racist
use of lethal force when there is “no soul to damn” and “no body to kick?”48
How easy will it become to dismiss racist use of force as machine error? Al-
ready, as will be discussed below regarding moral distancing from responsibil-
ity over institutional racism, sociologist Robin DiAngelo has expressed con-
cern that “white fragility” not only leads many members of the white community
to distance themselves from racist acts as a way of preserving their own moral
character and standing, but also involves vigorous attempts to explain away
violent racist acts by law enforcement officials—often by blaming the victim
instead.”” Likewise, political scientist John Emery has noted that reliance on
emerging Al military technologies in the West’s wars in the Middle East has
created a distance between a morally wrongful act and its perpetrator.*

A History of Impunity in the Use of Lethal Force

In the United States and other countries where unlawful use of force by state
agents against people of color has been prevalent, there have been complaints
that such unlawful acts often go unpunished or entail no serious repercussions
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for those responsible. Indeed, one of the grievances in the worldwide Black
Lives Matter protests that followed the killing of George Floyd was that po-
lice officers had been and still were killing Black people with impunity.

On the global scale, history is replete with examples of Western govern-
ments and militaries committing war crimes in Africa, the Middle East, and
elsewhere without accountability. Where offenders were prosecuted, there was
no transparency, leaving victims unsatisfied. Calls for the prosecution of those
who authorized the 2003 Iraq invasion have been ignored, even though the
parties involved admitted that the justification proffered to the international
community for such an invasion was proved to be false.

In another form of impunity for human rights violations, some Western
governments have refused to fully account for slavery or compensate its vic-
tims, particularly people of color. In fact, many current governments have
sought to maintain all the privileges that came with slavery. In 2021, the U.S.
White House published a report that defended and sought to sanitize slavery.”!
The point is that refusal to account for violations, past and present, perpetrated
against peoples from certain regions in itself perpetuates racial and religious
oppression.

This history of impunity in accounting for violations of the human rights
of people of color or those in the Muslim world is an important pretext that
needs to be recognized and challenged when discussing the potential account-
ability gap created by the use of AWS, given their likely use in law enforce-
ment and in counterterrorist operations in the Middle East.

Moral Distancing from Accountability and Responsibility

The impunity challenge relates not only to legal responsibility but also to moral
responsibility for such violations. AWS will introduce yet another dynamic in
the defenses that are often mounted when societies refuse to take moral re-
sponsibility for institutional racism associated with the use of force. In rela-
tional ethics, moral responsibility and accountability for violations or wrong-
doing must be accepted. According to DiAngelo, the desire to distance oneself
from moral blameworthiness, particularly from the negative effects of racism,
is part of white fragility.”

White supremacy has undergirded colonialism, and it can be argued that
the indiscriminate use of AWS in the Middle East, Africa, and other nations
in the Global South is an extension of the historical legacy of discrimination
against people of color and Muslims. From a sociological standpoint, refusal to
take moral responsibility for both historical and current oppression of certain
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peoples is part of the corpus of whiteness and white privilege. Yet white
people, particularly those who see themselves as “progressives,” who seek to
distance themselves from moral responsibility over violations—or from not
being part of the violators—are contributing to the continued oppression of
people of color. White fragility explains away the targeting of people of color
by attributing it to causes other than racism or racial prejudice. In other words,
the moral stress to whiteness, particularly among “progressives,” caused by in-
dications that certain actions contribute to racial oppression, leads to a feeling
of moral harm. Thus white fragility contributes to the current perception of
racial oppression as something that can only be perpetrated intentionally and
by bad white people. White fragility has led to a response to the George Floyd
murder that this was a single case and not representative of a racialized soci-
ety. Yet racism is not binary: even the good may be entangled in it.

The implications of DiAngelo’s theory on this aspect of white fragility can
also be applied to states’ use of force against people of color, both domestically
and abroad. In this context, the question arises: when AWS are used, what is
the impact on the moral responsibility of the white general public in terms of
the racist uses of force? The use of AWS may lead to a further distancing or
erasure of moral responsibility. Racial oppression may no longer manifest itself
visibly in the form of a white person. A machine killing a Black person will not
only make it even easier to deny racism but will take the discussion about rac-
ism off the table. AWS, in this regard, may give racism a thicker cloak of invis-
ibility. The argument may no longer be about “bad apples” in the police force
but rather about machine error, making it difficult to address racism and the
use of force by state agents.

The use of algorithms to kill displaces humans’ moral responsibility for
death by distancing them from the act of killing. In discussing the United
States” use of two algorithms, bugsplat and SKYNET, in Iraq and Pakistan,

Emery observes:

'The algorithmic logics of SKYNET and bugsplat both enable what they seek to
constrain; namely making killing more palatable to the liberal conscience while
deferring accountability for killing. . . . The systematic outsourcing of human
judgement to algorithmic computation has the effect of absolving decision-
makers of accountability for killing and justifying existing practices. These em-
pirical probabilities towards death provide a cautionary tale for future military
development in the field of Al. A techno-ethics that divorces us from the weight
of taking lives in virtuous chaoplexic war is fraught with peril because it relin-
quishes due care to morally flawed coding. . . . What is at stake in these techno-
practices of war is nothing less than the erosion of effective constraints on the
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use of lethal force because the techno-rationalization of risk assessment has sup-
planted genuine ethical deliberation in contemporary conflicts.’®

Further, as has been recognized by some sociologists, one powerful tool in
racial and religious oppression is language construction. For example, DiAn-
gelo explains that formulating discussions on racial oppression in terms of bad
versus good people and intentional versus unintentional only serves to under-
mine discussions on racial oppression. Equally, in the case of emerging Al tech-
nologies like AWS, the construction and formulation of language have a sin-
ister power in holding “that non-combatant deaths caused by Western militaries
are only ever ‘accidents’ because we could never intentionally target civilians.
The question of intention is brought to light by an overreliance on a techno-
logic of algorithmic programming that not only rationalizes civilian deaths as
a priori accidental but also raises the deeper question that these acts may be
‘beyond intention.’”>

In documents on AWS submitted to the UNGGE, the U.S. government
notes that in order to ensure that AWS help effectuate the intention of com-
manders,” it will take “practical steps to reduce the risk of unintended engage-
ments.”>® It furcher posits that such an approach is consistent with the rules of
international humanitarian law.”” But its notion of reducing or minimizing un-
intended engagements is not found in IHL and human rights language. The
United States defines “unintended engagements” as “the use of force resulting
in damage to persons or objects that human operators did not intend to be the
targets of [U.S.] military operations.”® The United States further notes that
such “unintended engagements” include “unacceptable levels of collateral dam-
age beyond those consistent with the law of war, [rules of engagement], and
commander’s intent.”>

Furthermore, the United States has submitted to the UNGGE that unin-
tended engagements include accidental attacks on civilians®® and attacks against
targets whose factual context as it relates to participation in hostilities has sig-
nificantly changed between the time of authorization and the point of engage-
ment.! It has also referred to circumstances where there may be failures in
AWS, meaning that resulting harm would not be part of the intention of per-
sons deploying AWS. It has since defined a failure in a weapon system as “an
actual or perceived degradation or loss of intended functionality or inability of
the system to perform as intended or designed.” Such “failures can result from a
number of causes, including, but not limited to, human error, human-machine
interaction failures, malfunctions, communications degradation, software cod-
ing errors, enemy cyber-attacks or infiltration into the industrial supply chain,
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jamming, spoofing, decoys, other enemy countermeasures or actions, or un-
anticipated situations on the battlefield.”®

Here too, these approaches by states must be examined with real victims
in mind. For example, when a state talks of “unintended engagement,” one
ought to ask the question: unintended engagement with whom? Equally, when
it talks about “accidental attacks on civilians” through AWS, one ought to ask:
accidental attack on which civilian population? Contextualizing the situation
and noting the identity of the likely victims can help explain why certain is-
sues may be taken lightly or seriously. As has been noted by Peter Lee, “The
greatest bias that a person might have—if they are even aware of the human
propensity for bias—is the sense that it does not affect them.”® As such, some
may take lightly discussions about “unintended engagement” and “accidental
attacks on civilians” by AWS because such engagements and accidents do not
affect them or those close to them.

U.S. language construction on AWS goes to the root of fundamental and
customary IHL rules on distinction and proportionality. The IHL rule of dis-
tinction prohibits indiscriminate attacks and is the basis of protection of the
right to life in armed conflict. The obligation of belligerents is to refrain from
indiscriminate attacks, not merely to reduce or minimize them. Likewise, re-
garding the IHL rule on proportionality, the obligation on belligerents is to
refrain from conducting attacks that have disproportionate collateral damage,
not merely to reduce or minimize disproportionality. In the use of new tech-
nologies such as AWS—weapons that are likely to be used in certain regions
and against certain peoples—care must therefore be taken not to adopt or ac-
quiesce in the construction of language that is irreconcilable with IHL provi-
sions and fundamental human rights norms relevant to the use of force.

It is even more crucial to note, with regard to racial and religious oppres-
sion, that the United States is placing emphasis on AWS making mistakes and
therefore not carrying out the intentions of those deploying them. There is thus
already an attempt to distance those deploying AWS from responsibility or ac-
countability for the harm that AWS may cause. Scientists have already warned
that AWS will make mistakes, particularly in unstructured environments.
Some of the algorithms, such as the abovementioned bugsplat, have already
been deployed and caused immense suffering among the civilian population
in the Middle East. To seek to continue deploying similar, or worse, technolo-
gies is not only to abandon the ethics of due care but, given the targets as de-
scribed above, amounts to racial oppression. Yet there are already policies de-
tailing issues of “unintended engagements” in a way that diffuses both legal
and moral responsibility over unethical uses of AWS.
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These legacies and gaps in our understanding and oversight of the roots
and effects of AWS on human rights and the differential effects based on race
and religion call for a new set of international norms and protections. One pos-
sibility, elaborated below, is an international compact on principles against
discrimination and oppression. The norms and protections embodied in the
internationally sanctioned concept must be extended to the inherent gaps em-
bodied in the application of AWS in international warfare. But this requires,
first, a recognition of the discriminatory implications of modern technology

in warfare.

Conclusions and Recommendations: New Principles
for Engagement

The use of Al military technologies such as AWS is among the critical factors
that will influence geopolitics in the years to come. If AWS are not grounded
in the human rights framework, they can contribute to an oppressive geopo-
litical system that is unfavorable to peoples who have been historically op-
pressed and dominated. As noted above, such a situation is not conducive to
stable geopolitics.*) Human history has repeatedly shown that racial and eth-
nic oppression begets the worst forms of violence that disturbs global peace
and security. States should therefore carefully address questions of racial op-
pression and injustice associated with the development and deployment of
AWS. This not only important for the sake of global peace and security but
also for the protection of fundamental human rights. Human rights are al-
ways better protected during peacetime; measures that guide society away from
the path of violence and war are therefore critical. Furthermore, racial oppres-
sion cannot be reconciled with the fundamental right to nondiscrimination.

It is important to contextualize the uses of AWS and identify the potential
victims and perpetrators. When AWS are used in the context of law enforcement
and counterterrorism operations, people of color and civilians in the Muslim
world will be disproportionately affected. In formulating policy on the issue,
states should therefore be aware that the AWS accountability gap has far-reaching
consequences for racial justice: these groups of people may be denied the right to
a remedy when state agents use force unlawfully through AWS.

In order to effectively address the racial oppression associated with AWS,
in the discussion on this technology, stakeholders should start by acknowledg-
ing that it is not necessarily neutral but is racialized. As such, discussions on
the racial implications of AWS should always be part of the agenda. Just as
the African Commission for Human and Peoples’ Rights recommended that
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states should adopt the emerging notion of maintaining human control over
AWS as a human rights principle, states should adopt a set of principles against
discrimination and oppression as part of the international community’s gov-
ernance tools on Al technologies such as AWS.

Those principles would draw on fundamental human rights principles re-
lating to human rights and customary norms of nondiscrimination. Their main
tenet would be that in the development, use, and governance of Al technolo-
gies and in maintaining accountability for human rights violations related to
AT technologies, robotics, and emerging technologies, states must commit to
actively seek to eliminate all forms of unlawful discrimination such as those
based on race, gender, or religion. In formulating these principles, states should
take account of intersectionality, and decolonial and critical race theories,
among others, that critique society, culture, and geopolitics to reveal and chal-
lenge power structures affecting inventions such as AWS within a historical
context of racism and the endemic refusal to recognize its legacy effects. Under
this conception, it should be possible to declare a weapon illegal per se if its
development, use, and implications for accountability after use are inconsis-
tent with the right to nondiscrimination. The concept of such principles—
aimed at addressing the racial oppression and other forms of unlawful dis-
crimination associated with certain Al technologies—is critical for the human
rights project across the globe. If liberal democracies and advocates for human
rights fail to recognize and address the challenges described above, the already
attenuated international consensus around the objectivity and universality of
human rights in the world today will be weakened even further.

Finally, for many states and stakeholders who have been calling for a new
legally binding instrument on AWS, it is important to realize that the UNCCW,
whose mandate is limited to situations of armed conflict,”” is not an appropri-
ate forum where all concerns—particularly those relating to racial oppression—
can be addressed. AWS are likely to be used, in the context of law enforce-
ment and counterterrorism, in situations where it is often the rights of people
of color and civilians in Muslim communities that are violated. Insisting that
an institution that cannot fully address the historically loaded impact of ra-
cial injustice on specific populations is the appropriate forum to discuss tech-
nologies such as AWS runs against the interest of racial justice and contradicts
the idea of the principles proposed above. There needs to be a new, interna-
tional covenant to defend those very rights. Such a commitment among
states—through the UN or other multinational bodies—embodying the
principles of nondiscrimination and addressing the accountability gap between
those who design and decide on AWS and the implications of their use in the
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field is a key step in the extension of human rights in the modern era. It could
help raise awareness within the global community of concerned states and civil
society, and move forward a much-needed debate on the human rights and
discriminatory implications of modern techniques of warfare and surveillance.
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Populism and the Protection of
Human Rights in Europe

The Challenge from Within

URFAN KHALIQ

Populism in Europe, as is the case with all parts of the globe, is nothing new.
The ebb and flow of political beliefs and fortunes are cyclical, and it was only
a matter of time before populism, in its various forms, reared its head again
and entered the mainstream.!

There are various European right-wing parties and equally some with a rad-
ical left-wing ideology that can be described as populist. Populist movements
holding, sharing, or influencing the agendas of domestic regimes in power are
no longer aberrations among European states.” Populism can be seen as a move-
ment that puts the partial interests of the mobilized above the interests of
others, while claiming to represent the entirety of society. It is, as Jan-Werner
Miiller explains, “a way of perceiving the political world that sets a morally
pure and fully unified people against elites who are deemed corrupt or in some
other way morally inferior.”® Some European populist parties have a very strong
aversion to immigrants, in particular Muslims, and this is especially the case in
northern Europe (Denmark, Sweden, and Germany, for example), and central,
eastern, and southern Europe (Poland, Hungary, and Serbia, for example). This
aversion stems ostensibly from a stated desire to preserve national identity and
culture. Human rights courts—in particular, international ones—are thus pre-
sented as an impediment to the fulfillment of the populist manifesto and the
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right of the state and its populace to make their own decisions. The Council
of Europe (CoE) and above all its European Court of Human Rights (ECtHR)
is now caught up in this vortex of forces.

The Council of Europe was established to enforce the relationship between
democracy, the rule of law, and human rights in Europe, three pillars that are
specified in its statute.* The Council’s great contribution to human rights pro-
tection has been the European Convention on Human Rights (ECHR) in 1951
and the subsequent establishment of the European Court of Human Rights
in 1953.% Importantly in this context, the Court’s function has been to deal
with human rights; it is not best suited to upholding democracy, or to a lesser
extent the rule of law. The rise of populism in Europe has led to the erosion of
confidence in politics, government, courts, and the mainstream media. Some
citizens certainly feel that democracy, the rule of law, and human rights have
not worked for them and are actually working against them.

Where the European experience is distinct from other regions of the globe,
however, is that in the past when populism and its manifestations came to the
fore in Europe, the repercussions were felt globally. The “World Wars” of the
twentieth century were of course European conflicts in origin, but tensions
between European states had consequences in many parts of the globe, owing
to the expansive colonial empires these states possessed. The suffering in World
War II was a primary impetus for the adoption of the Universal Declaration
of Human Rights (UDHR) in 1948. It is worth stressing, however, that no
matter how “globally diverse” the nine key drafters of that Declaration were
in terms of the states they represented, the dominance of European cultural
heritage among them is clear.® The adoption of the 1948 Declaration has been
the basis for the legally oriented global and regional human rights edifice that
has been steadily constructed ever since, and those cultural and other assump-
tions have continued to hold sway.

Broadly speaking, European states since 1948, notwithstanding their actual
domestic legislation and colonial practices, have rhetorically been fervent sup-
porters of the adoption of global human rights treaties. This was the case
throughout the Cold War and subsequently” How that dynamic played out
within Europe, in terms of regional developments, was, of course, determined
by politics. European states that were under the yoke of the Soviet Union or a
part of its empire were not party to any legally binding human rights obliga-
tions and arrangements solely of their own.® They preferred to support global
treaties addressing human rights issues adopted under the auspices of the
United Nations (UN). By contrast, the statute of the Council of Europe,
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which was established in 1949, had by the end of 1950 been ratified by four-
teen states.”

The end of the Cold War led to a very significant expansion of the member-
ship of the Council of Europe, which effectively doubled in the 1990s.° In this
trajectory, the resurgence of populism and the adoption of populist policies in a
number of member states—policies that selectively support some human rights
but seek to undermine others—are important for a number of reasons. As noted
above, since the adoption of the UDHR, European states—more specifically
Council of Europe members—have broadly been vocal supporters of human
rights treaties at the global level. Member states that are skeptical, if not out-
right hostile, in global and regional forums relating to the protection of human
rights have proved a more novel proposition. If we further consider that legally
binding human rights, despite protestations about their universality, essentially
reflect a European cultural philosophy, then European states undermining that
philosophical basis through their words and actions present more of a threat to
the theoretical and philosophical basis of all global human rights instruments
than if this undermining occurred in other states.

The current challenges to the consensus that undergirded the European
human rights system should, however, be placed in a broader historical con-
text that reinforces two central tenets of this chapter.

First, the protection of human rights must be a long-term strategy infused
with pragmatism in the interpretation and application of human rights norms
and their implications for collective policies. The adoption and expansion of
human rights norms among member states of the Council of Europe occurred
because this was not solely an ideological project but equally one of adapta-
tion, mutation, reflection, and evolution. Populism, no matter how pressing a
challenge, is simply one of many challenges."! The European Court in this
context is seen as part of a corrupt and morally inferior elite, who further are
“foreign” and thus represent the antithesis of “native” values. For example,
Viktor Orbdn, president of Hungary and a notorious populist, has attacked
the European Court of Human Rights, saying that it should be urgently re-
formed because its judgments were a “threat to the security of Europeans”
and an “invitation for migrants,” whom he referred to as a “Trojan horse of
terrorism.”'? While some member state governments are, as noted, openly
hostile to the European Court, others are increasingly skeptical and very few
are fully supportive of the Court and Convention system. In recent years,
dealing with more assertive, skeptical, hostile, and authoritarian regimes has

become unavoidable for the Court.”® Tensions around its interpretation of the
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Convention are nothing new, but they have taken on a new urgency with the
rise of populist governments and related movements, heightening the chal-
lenges to the checks and balances that are key to the domestic protection of
human rights. These themes are developed later in the chapter.

The second main tenet of this chapter is that the European Union (EU) may
assist in limiting the impact of some of the most pressing challenges to the
Council of Europe’s human rights system, in particular from populist regimes.

The (Relative) Success of the ECHR over Time

The view that the European Court of Human Rights is the most successful
international human rights court has persisted, despite its failings. In 2008,
Michael O’Boyle, then deputy registrar of the European Court and coauthor
of the leading English-language treatise on the Court and its jurisprudence,
best expressed this perception, noting that there “seems to be unanimous agree-
ment in Europe today that the European Convention on Human Rights . . .
is one of the major developments in European legal history and the crowning
achievement of the Council of Europe.” This is remarkable given that the
Court, “is overwhelmed with cases and takes so long to produce its judgments
and decisions in deserving cases.””

The assessment of the Court as so successful has always been relative to
the performance of other regional human rights courts in the Americas and
Africa. (See chapter 11 by Santiago Canton and Angelita Baeyens, and chap-
ter 12 by Solomon Dersso for discussion of these respective regional human
rights systems and the historical and current challenges they have faced.) But
on what basis was it the most successful? The European Court has undeniably
been a leader in terms of detailed jurisprudence despite the slow pace of judg-
ments in its early years. Can we measure success by compliance? Possibly, but
even so, the context was and is important. The European Court did have a
“golden era” in the 1970s and 1980s, and arguably in the early 1990s, but by
then commentators often noted that it was becoming a “victim of its own suc-
cess.”1® It was always suggested that the Court had too many cases to deal with
because it was so good at what it did—not because structural problems were
endemic in some states and there were egregious and systematic breaches of
the Convention in others. Any problems were portrayed as being related pri-
marily to delays within the European Commission on Human Rights and the
Court itself, and these became the impetus for Protocol 11, which amended
the Convention’s institutional machinery. Entering into force in 1998, Proto-

col 11 revised the European Convention system, abolishing the Commission
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and making acceptance of the Court’s jurisdiction and thus the right to indi-
vidual petition compulsory for all contracting states. Protocol 11 was an impor-
tant and necessary streamlining of the process for determining a complaint
but was never going to be enough.

With the exception of Turkey, which ratified the Council of Europe’s Stat-
ute in 1950—and perhaps to a lesser extent Greece, which withdrew before it
was expelled in 1969, when it was under military rule, but returned in 1974—
the membership of the Council of Europe during the Cold War consisted only
of a small group of West European, capitalist states. Throughout the 1950s
and 1960s membership of the Council of Europe grew, but slowly, and only
extended to like-minded states."” Notably, at its founding and until well into
the 1960s, member states Belgium, France, the Netherlands, and the United
Kingdom still had colonial empires in which they perpetrated gross and sys-
tematic violations of human rights, under regimes that perpetuated egregious
economic, social, and racial inequalities. The contradictions between those
member states having empires and then their relationships with the European
Court of Human Rights were elided by Article 1 of the Convention, which
(in)famously limits the extraterritorial jurisdiction of the Convention and thus
any member state’s responsibility outside the physical territory of that state to
exceptional circumstances.'®

At the end of the Cold War, as the Council of Europe’s membership ex-
panded rapidly, it encompassed a number of new member states that were not
well-established democracies. From the outset, protecting human rights at the
regional European level was a means to an end, with member states of the
Council of Europe remaining nonauthoritarian and democratic. The “common
ground” among the member states in the context of the Cold War was de-
fined by considering who and what those states were united against, namely
communism and fascism.”” With expansion, the broader political context in
which the Court and Convention functioned changed fundamentally. There
were not only the historical abuses within the territories of those new member
states, but also their lack of suitable domestic mechanisms and processes as
well as the absence of a broader culture that respected individual rights.

By the end of the Cold War, the European Convention system had been
evolving—institutionally and jurisprudentially—for the best part of forty
years. Prospective member states in the early 1990s were presented with a fully-
fledged, mature system, with its own established approach, history, and way
of doing things, into which the new members had no input or influence and
to which they were compelled to adapt. This was in notable contrast to the
UN human rights treaties to which those same primarily central, eastern, and
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southern European states had from the outset been keen signatories, contrib-
uting significantly to their drafting, and to the establishment, and function-
ing of the treaty bodies.

This is an often-overlooked point. The Council of Europe is a regional
human rights system, which, like all such systems, should be finely attuned to
the specific vagaries and cultures of that particular region in the context of
human rights. Yet, eventually half of all member states from that same geo-
graphical region joined the Council of Europe many years after its establish-
ment, not as equals but as the vanquished, and as outsiders still finding their
feet in a recalibrated geopolitical environment. Membership of the Council of
Europe was a clear goal for many central, eastern, and southern European states
as an indicator of a break from their past. Furthermore, membership of the
European Union necessitated accession to the European Convention and re-
spect for the rule of law and democracy.?’ Equally, the Council of Europe did
not have the means to prevent any backsliding to authoritarianism in these or
other member states. The earlier episode with Greek military rule had already
highlighted that expulsion from or suspension of membership of an interna-
tional organization for systematic human rights violations was not an effec-
tive method for upholding respect for human rights and the rule of law. This
is a point to which the discussion returns later in the chapter.

The Pushback against the European Court

The European Court of Human Rights and its methods of interpreting the
Convention have long been strongly contested, but that contestation has been
overlooked for far too long. In the seminal case of Marckx v. Belgium, decided
in 1979, these tensions were laid bare. Sir Gerald Fitzmaurice, a British doyen
of international law, noted in his Dissenting Opinion that the Convention was
interpreted by the Court in a manner that was never intended by those who
had drafted it.”! This is a classic issue—original intention or contemporary
context—and familiar to scholars of constitutional systems around the world.
What Sir Gerald was identifying is what has subsequently become known as
the pro homine methodology of interpretation of human rights treaties.? This
requires that human rights treaties are interpreted in the way that is most fa-
vorable to the individual and the protection of human dignity.®> That can be
far removed from what contracting parties actually thought they agreed to.%*
It is related to the European Court’s long-established view of the Convention

as a “living instrument” to be interpreted in the light of how society has pro-
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gressed.? This issue becomes particularly important with the rise of populist
sentiments among Council of Europe states.

While methodologically complex and not always predictable in its approach
in practice, the Court has always argued that the “living instrument” approach
has informed the evolution of substantive rights, and that these rights must be
seen in the light of the approaches taken by the majority of member states.
Thus, in interpreting the Convention, the Court can consider the approaches
taken by other member states in determining whether a particular member
state is in compliance with its obligations or not. This is the so-called Euro-
pean consensus.? If a broadly similar approach to a matter is adopted by some
or many other Council of Europe states, then that may require the respondent
state in a particular case to come into line with that approach. If there is no
such broad identifiable approach, then the respondent state has more discre-
tion in its own approach. This “scope of discretion” is another technique, re-
ferred to in the Court’s jurisprudence as the “margin of appreciation.” The mar-
gin of appreciation essentially recognizes that states’ parties are sovereign and
thus have discretion as to how they protect a right. The Court’s role is to iden-
tify the minimum threshold, and if the respondent state’s approach is below
that threshold, that will equate to a violation of the right in question. But that
minimum threshold will evolve upward over time if society becomes more pro-
gressive.”” Between these various techniques, the Court has arguably over-
reached its mandate.”®

Populist regimes may play a disproportionate role in the context of the “mar-
gin of appreciation” and “European consensus” in that they are less likely to
approach certain rights in a progressive way. Using the “living instrument”
approach, the European Court has read rights and obligations into the Conven-
tion that simply could not have been envisaged at the time of its drafting. It has
done so on the basis of how the laws have progressed in contracting states. It is
important to stress that the Court is reactive, as the evolution must have taken
place in some states for the Court to be able to justify its approach toward recal-
citrant states that are not keeping up with the trend and approach of others. If
some or most contracting states have taken a certain approach to a particular
matter, then those that are out of line with this approach will have less discretion
(margin of appreciation) and may be obliged to comply with the more “progres-
sive” approach. This was precisely the approach used by the Court in Hirst v.
United Kingdom, where the Court found, to the UK. government’s great irrita-
tion, that a blanket ban prohibiting all prisoners from voting did not align

with the approach taken by most other European states, which allowed many
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prisoners to vote. Thus, the United Kingdom had a narrow margin of apprecia-
tion and was consequently in breach of its Convention obligations.*” Successive
British Conservative governments have refused to comply with the European
Court’s judgment. In sum, this means that the Court has less scope to be pro-
gressive in certain areas, in particular where some regimes—namely, populist
ones—are more socially and culturally conservative. That reticence may prevent
a similar approach developing among all Council of Europe states and conse-
quently affording greater discretion among member states on particular matters.

Since the turn of the millennium, there has also been a thorough ongoing
review of the activities and functions of the Convention system, and it has been
more closely scrutinized than in earlier times.’® Denmark, for example, is a
founding member of the Council of Europe and traditionally portrayed itself
as a strong supporter of the European Convention system and human rights
instruments globally. Yet in recent years, domestic politics, in particular relat-
ing to immigration, and indeed some decisions of the Danish Supreme Court,
have seen Danish governments at loggerheads with the Convention system and
sometimes stridently critical of it.! The Danish chairmanship of the Council
of Europe in 2017 was thus an opportunity to act on these frustrations. This
manifested itself in an agenda that emphasized a strong desire to reform the
Court and Convention system, although there was little tangible change in
practice. Some commentators have talked of “principled resistance” to the
Court and its jurisprudence—on the basis that the Court has not acted legiti-
mately in certain instances.> But the Convention system has wider problems
than those articulated above.?

The Court now has thousands of applications before it relating to the con-
sequences of Russia’s invasion of Crimea in 2014. This is in addition to the
many thousands of petitions already outstanding and stemming from other
situations in Russia and a handful of other states.?* Interstate complaints are
also now being used in different ways than previously.” The Court and its
future legitimacy and viability are continually being challenged. The Brighton
Declaration of April 2012, adopted at the initiative of the United Kingdom’s
chairmanship of the Committee of Ministers (of the Council of Europe), has
had the greatest long-term effect, in its emphasis on the importance of subsid-
iarity.® Subsidiarity in this context is about states parties having the discre-
tion they wish for and thus a recognition of their sovereignty as to how they
protect rights. Protocol 15 to the Convention came into force in August 2021.%
Its Article 1 seeks to rebalance the relationship between the states party to the
Convention and the Court by reafhirming that states have “the primary respon-
sibility to secure the rights and freedoms defined . . . and that in doing so
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they enjoy a margin of appreciation, [namely, discretion] subject to the super-
visory jurisdiction of the European Court of Human Rights established by this
Convention.”® This is a reassertion of sovereignty, under the guise of subsid-
iarity. The call for a return of sovereignty—whatever it actually means—is, of
course, common to many populist regimes.

As is obvious from the above, challenges to the Court by the member states
have been apparent for quite some years. Protocol 15, crafted by the member
states, reminds the Court that they are the masters of the Convention, and the
Court is there to fulfill the role the member states have assigned to it. Yet, it did
not take the Protocol for the Court to turn to conservatism when it came to the
“other”—the target of many a populist’s opprobrium. In a series of (in)famous
cases, the Court’s regressive attitudes toward the autonomy and rights of Mus-
lim women who choose to wear the hijab are laid bare.?” In these cases, in par-
ticular Leyla Sahin and S.A.S. v. France, the Court upheld national bans on the
voluntary wearing of the hijab, as it deemed such dress to be compelled by
Islam and pressure from (Muslim) men, and the antithesis of European secular
values. In the equally infamous Lautsi judgment, however, the Court’s sensitivi-
ties and awareness of certain limits are more than apparent.’ The Lautsi case
raised an objection to the mandatory presence of a crucifix in Italian class-
rooms; ltaly is formally a secular state. The notion that a mandatory crucifix in
a classroom is a “passive symbol,” which “cannot be deemed to have an influ-
ence on pupils comparable to that of didactic speech or participation in reli-
gious activities” lacks credibility, but the Court’s awareness of the vituperative
reaction from numerous states meant it had to find a way to ensure crucifixes
were permissible in “secular” Italy. The judgments in Leyla Sahin, SAS, and
Lautsi highlight in their own ways that while the Court pushes the boundaries
of the rights in the Convention, there are limits to what the member states will
tolerate. The Court knows not to test those limits. All three cases should have
been decided in favor of the applicants if the Court was to uphold the individ-
ual rights it had long espoused and to be consistent with its prior jurisprudence.
But in each case the Court found for the state—knowing that siding with the
petitioners would have been unacceptable to Turkey, France, and Italy, respec-
tively, and that those states simply would not have accepted its judgments.

Pushing Back against Populist Regimes?

While populist regimes pose one of several challenges to the European Court,
it has pushed back against some of their practices and policies. Article 18 of
the Convention, which had lain dormant, has sprung to life in more recent
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years. It stipulates that “The restrictions permitted under this Convention to
the said rights and freedoms shall not be applied for any purpose other than
those for which they have been prescribed.” The Court’s leading judgment on
Article 18 was Merabishvili v. Georgia, which shed light on how it views the
application of the article.# The decision, however, rings some alarm bells in
terms of holding populist regimes to account. In this case, Irakli Merabish-
vili, a former Georgian prime minister, was accused of a number of crimes and
argued that his pretrial detention had the purpose of ensuring that his politi-
cal presence and standing were curtailed. In 2014, the applicant was found
guilty by a Georgian court of the majority of charges against him. This out-
come was challenged before the European Court of Human Rights, which
drew distinctions between the ulterior purpose of a restriction from an assess-
ment of measures based upon a plurality of purposes. Here the Court was seek-
ing to examine all the possible motives for imposing restrictions and then to
assess the predominant purpose of the measures being contested. This would
be done by evaluating all of the circumstances as they evolve over time. If the
predominant purpose is deemed illegitimate, then Article 18 is violated.*? The
Court also noted that “the nature and degree of reprehensibility of the alleged
ulterior purpose” and the fact that “the Convention was designed to maintain
and promote the ideals and values of a democratic society governed by the rule
of law are key.”®? In terms of temporality and circumstances, assuming the re-
strictions stay in place (even if they change in scope), the reasons behind the
restrictions may change over time provided their primary purpose remains
legitimate.*

The obvious associated issues are the burden of proof, and how the pre-
dominant reason should be identified and on what basis. The Court, giving
itself maximum flexibility and states parties limited clarity, held that it can
rely on “information about the primary facts, or contextual facts or sequences
of events which can form the basis for inferences about the primary facts;” this
could be corroborated and reinforced by third-party reports and judicial deci-
sions, and inferences could be properly drawn from this information.> How-
ever, the predominant purpose test lacks objective criteria. Equally problem-
atic is the notion that the Court’s approach considers illegitimate purposes
tolerable as long as they do not outweigh the predominant purpose, which must
at all times be legitimate.

The recourse to Article 18 in Merabishvili v. Georgia is critical as the provi-
sion was initially included in the Convention to prevent states from curtailing
freedoms and regressing to totalitarianism, thereby limiting the democratic na-
ture of the state. Subsequently, the Court has considered Article 18 in Navalnyy
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v. Russia. Here matters directly related to the conduct of another populist and

repressive regime were again under scrutiny. In this case the Court found it had

established beyond reasonable doubt that the restrictions imposed on the ap-
plicant . . . pursued an ulterior purpose within the meaning of Article 18 of
the Convention, namely to suppress that political pluralism which forms part
of “effective political democracy” governed by “the rule of law”, both being
concepts to which the Preamble to the Convention refers.4

How the Court will determine “ulterior purpose” in future petitions re-
mains to be seen. But the reference to pluralism and tolerance as hallmarks of
a democratic society cuts both ways, as the hijab cases, for example, have il-
lustrated. What is different in the balance relating to Article 18 and demo-
cratic governance is that mainstream opposition parties are more likely to be
protected as they are indicative of tolerance. Equally, more unpopular views,
especially those associated with the “other,” are likely to be marginalized and
unprotected by Article 18, even though they are part of the plurality of views

indicative of a tolerant society.

Dealing with the Challenges from Within

Populist movements that are influential at the domestic level, as noted above,
are not aberrations among Council of Europe members. Some states are show-
ing all the hallmarks of regressing toward totalitarianism. Then there are
others that have never been liberal democracies but have still been admitted
to the Council of Europe. It was widely acknowledged that Russia did not meet
the criteria for membership, yet it was still admitted in 1996.47 At the end of
the Cold War, the successor state to the Soviet Union was ostensibly subscrib-
ing to democracy, the rule of law, and human rights under a capitalist model.
The opportunity to engage with it as a member of the Council of Europe and
seeing it as a “work in progress” was clearly preferable to keeping it at arm’s
length. Belarus, a repressive authoritarian regime, which is not a member of
the Council of Europe, is a case in point here. The Council of Europe has mini-
mal influence in relations with this state. If once there had been the Helsinki
effect, through engagement with what became the Organisation for Security
and Co-operation in Europe (OSCE), it was plausible that membership of the
Council of Europe could equally lead to positive developments in terms of the
protection of rights and democracy in Russia. Russia clearly has not developed
in terms of liberal democracy, the rule of law, or human rights protection in the
hoped-for way.“® It remains within the fold, however, notwithstanding various
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measures such as sanctions and suspensions of voting rights in the Parliamen-
tary Assembly.?’

Equally, one could say that Turkey has not developed as was hoped. It has
been a member state since 1950 and has engaged in egregious breaches of the
Convention relating to its Kurdish minority, as well as the invasion of Cyprus
in 1974. The approach toward Turkey (certainly between 1950 and 1988) was
informed by Cold War politics; the membership of central, eastern, and south-
ern European states was at that time not even a remote possibility.

Russia is, however, different from all other Council of Europe members. It
is enormous in terms of territory, has by far the largest population, is militarily
formidable, and has immense natural resources. It was inconceivable that it
could become a member of the Council of Europe (which had, of course, origi-
nally been a club for a small number of Western liberal capitalist democracies)
without fundamentally destabilizing that body in some way and changing its
culture and way of doing things.”® But Russia is now a key actor in the Council
of Europe. Its influence and importance are obvious and the choices made to
include not just a nondemocratic state but one that has actively attempted to
subvert democracy without and outside its borders need to be managed. Sig-
nificantly, it has always been clear that the European Court, as a retrospective
mechanism, cannot compel change in states. It can only fine-tune existing
liberal democracies; it has never been able to establish and then sustain them—
especially in such a large, powerful, and recalcitrant state as Russia.

With regard to those Council of Europe states that are sliding toward re-
pression, there is greater hope that the European system of human rights can
serve as a brake, but what exactly the Court can do is not clear. The careful
dismantling of the rule of law in Poland or Hungary suggests that there are
no straightforward solutions.’! In Poland the matter primarily revolves around
the independence of the judiciary. A number of judgments have been handed
down.>* In May 2021, for example, a judgment of the European Court con-
sidered the unlawful election of a judge to the Polish Constitutional Tribunal
to violate Article 6 of the Convention.”® The appointment of members of the
judiciary and the “sovereignty” of governments to appoint judges is a well-
known lightning rod for populists. The European Union is also taking a lead
here, given that both Poland and Hungary are EU member states. The EU’s
mechanisms allow it to use its financial and political levers to ensure that Po-
land and Hungary uphold the values articulated in Article 2 of the Treaty on
European Union (TEU), which refers to respect for human dignity, freedom,
democracy, equality, the rule of law, and respect for human rights.>*
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As concepts, neither democracy nor the rule of law is clearly articulated in
international law, nor do they exist as rights per se.”®> Moreover they are dis-
tinct from human rights, although related. The EU references democracy and
the rule of law in its international relations with third states, and the hazy, in-
determinate, and subjective nature of what is meant is more than apparent in
its practice.’® Quite how it will define those terms internally when dealing with
a member state necessitates entry into new terrain.”’ Article 2 TEU (all EU
states must uphold values such as democracy, human rights, and the rule of
law) was inserted precisely because it was foreseen that there might be (back)
sliding toward totalitarianism and repression among EU member states (pre-
sumably only newer ones). Article 7 TEU outlines the procedure to be followed
where it is considered Article 2 TEU has been violated. In December 2017,
the European Commission initiated proceedings against Poland, and in Sep-
tember 2018 the European Parliament initiated proceedings against Hungary.
At the time of writing; it is still difficult to determine where the Article 7 TEU
procedure may be.”® Much like Article 18 ECHR, Article 7 TEU was designed
to provide a bulwark against authoritarianism and must be used in a consis-
tent and coherent manner to be credible.

Conclusions and Recommendations

Many of the problems confronting the European Court and Convention are
long-standing, masked for over forty years by the geopolitical context—namely
the Cold War. Since the turn of the millennium, their pressing nature has be-
come much more acute and visible. Any established international organization
that doubles its membership over a short space of time would face serious is-
sues. One that doubles to accommodate vastly different perspectives, histories,
trajectories, and cultures was never going to find it easy. This, compounded by
the proliferation of potential applicants, meant the system was never going to
cope when there was already a significant problem with delays. Moreover, this
crisis in the functioning and efficacy of the European Court, coinciding with
already strongly expressed concerns around judicial overreach and legitimacy,
was an unhealthy state of affairs. These crises have now coincided with routine
and widespread questioning of the legitimacy of all international human rights
courts and tribunals. Populists have fed off this energy and narrative. The Brexit
slogan in the United Kingdom of “taking back control” was in part aimed, er-
roneously, at the European Court of Human Rights (and human rights more

generally), as well as at the European Union.
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But the Court and Convention systems now need to look back at their own
past experiences. The Convention system was always informed by a long game,
as indicated by the slow building of confidence over time through the 1960s
and 1970s, in particular. What is striking is that there is no longer a robust
political consensus across Europe around the value and necessity of regional
human rights protection for all. This lack of consensus and a perceived lack of
legitimacy have had a pernicious effect and may cause the longest-term dam-
age. The hostility toward the Court on the part of some states has not led to
stronger support from others; rather, some of the other states have joined the
ranks of the skeptical and cynical, if not downright hostile. The hostility to
the Court should serve as the canary in the coal mine, warning of the creep-
ing repression in some member states. It is not that populist regimes per se are
hostile to international courts and tribunals that protect human rights; rather,
it is the narrowness of their views as to which human rights should be pro-
tected, for whom, and what the limits of pluralism should be.

Populism and the selective approach to human rights is, of course, not con-
fined to Europe. Owing to the dominance of “European cultural thinking” in
the global human rights edifice, a European retreat will be damaging to that
international edifice as well as at the regional level. While this may seem alarm-
ist, the risk should not be underestimated. It must be stressed, however, that
human rights courts cannot address many of the issues raised by populist re-
gimes. If one considers some of the populist Klaxon calls in European states
around immigrants “taking our jobs and houses” or “diluting the Christian na-
ture of Europe,” then what protective role can a human rights court actually
play? Key to limiting the pernicious policies of many populist regimes is ensur-
ing that the rule of law is respected and that a vibrant, diverse, pluralist society
is maintained. The protection of human rights, democracy, and the rule of law is
what will prevent the (back)slide to authoritarianism. That will allow the time—
however long it takes—for the challenges presented by populism to pass. The
European Court can protect the rule of law in a narrow, technical sense only in
terms of the independence of the judiciary. In terms of protecting democracy, it
is effectively marginal, although a number of Convention rights do lend them-
selves to ensuring pluralistic societies in certain contexts. These are shortcom-
ings about which little can be done by the Convention system. The Council of
Europe as a whole, however, working with the European Union, may be able to
buttress the rule of law and democracy across its member states, and such coop-
eration and coordination may, therefore, provide a fruitful way forward.

The European Union has a variable record on human rights, democracy,
and promotion of the rule of law, but there is a synergy here with the Council
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of Europe in terms of tackling populism. A clear distinction must be drawn
between the two bodies, however. The EU’s powers and influence in dealing
with its twenty-seven member states are vastly different from its capacity to
influence those twenty-one Council of Europe states that are not also EU mem-
bers. The EU has the economic, political, and financial clout to compel cer-
tain of its twenty-seven members to roll back some of their more flagrant mea-
sures such as undermining or inhibiting the rule of law. The Article 7 TEU
process was mentioned above, although the strength of the EU’s appetite for
invoking it and following it up with effective measures remains to be seen. With
regard to the Council’s non-EU member states, the Union’s influence in com-
pelling reform is vastly reduced. Persuasion is key, but that requires engage-
ment in good faith on both sides and should certainly not be taken for granted.
Economic and other sanctions are part of the EU’s external armory but it is
not known for taking effective and meaningful measures against neighboring
states. Less confrontational measures may achieve much more. It has long
sought to promote, protect, and fund civil society to safeguard pluralism and
vibrant democracies. There is significant scope for the European Union to com-
plement more broadly the work of the Council of Europe, which also pro-
motes democracy and the rule of law, so as to protect and fund the activities
of relevant civil society groups. This cooperation will not be a panacea, but it
will ensure the viability of pluralism in societies, which is essential for the re-
spect of human rights. We are back to the long game, this time though the

players are more diverse and complex.
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ELEVEN

Polishing the Crown Jewel of
the Western Hemisphere

The Inter-American Commission on Human Rights

SANTIAGO CANTON AND ANGELITA BAEYENS

They knew that what they were doing was not an ordinary task. Transform-
ing a world of horror into a world of dignity and peace was not going to be
easy. But the founders of the modern human rights architecture were aware of
the groundbreaking mission they were undertaking, and the words they chose
to describe that moment in history attest to that belief. In signing the Univer-
sal Declaration of Human Rights (UDHR) on December 10, 1948, Eleanor
Roosevelt had declared: “We stand today at the threshold of a great event both
in the life of the United Nations and in the life of mankind.” René Cassin, the
principal drafter of the UDHR, had compared the document to a Greek temple
that would lead to a better world. Twelve years later, at the regional level, in
the inaugural speech of the sessions of the Inter-American Commission on
Human Rights (IACHR) in 1960, its president, Rémulo Gallegos, made a sim-
ilar declaration: “There is a thirst for justice in various parts of the American
continent. It is suffered by conscious peoples, possessors of the inviolable right
to obtain material and spiritual well-being. And our Commission, obedient
to the purpose of protecting and defending the constitutive rights of human
dignity, cannot be destined to fail.”

The optimistic words of these human rights champions were an appropriate
prologue to the extraordinary advance of human rights that would follow. For
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more than seven decades, the impact of the UDHR reached every corner of
the world through the development of national laws and international treaties,
multilateral institutions, and civil society organizations. A new consensus had
emerged on the centrality of human dignity following the horrors of the war.

The first step of the new consensus was to move from the aspiration of the
“common standard of achievement for all peoples and for all nations” of the
UDHR, toward stronger mechanisms of rights enforcement. This came with
the entry into force of the European Convention on Human Rights in 1953,
modeled on the UDHR.! The European Convention established two institu-
tions to supervise compliance with its precepts: the European Commission of
Human Rights (1954), and the European Court of Human Rights (1959). In
addition, it entrusted the Committee of Ministers of the Council of Europe
with the role of monitoring the execution of the Court’s judgments.

In the Americas, the member states of the Organization of American States
(OAS) quickly followed the development of a regional human rights system
with the creation in 1959 of the Inter-American System of Human Rights
(IASHR). Modeled after the European system, the IASHR consists of two
bodies, the Inter-American Commission on Human Rights (IACHR), estab-
lished in 1959, and the Inter-American Court of Human Rights (IACtHR),
established in 1979.

Decades later, the model initiated by the European system would also reach
the African continent with the adoption of the African Charter on Human
and Peoples’ Rights (African Charter) in 1982, and the consequent establish-
ment of the African Commission on Human and Peoples’ Rights (ACHPR)
in 1986, followed eighteen years later by the establishment of the African Court
on Human and Peoples’ Rights (ACtHPR). Other regional systems, which have
not been fully developed to the same degree as the European, African, or inter-
American ones include the ASEAN Intergovernmental Commission on Human
Rights (AICHR), established in 2009 by the Association of Southeast Asian
Nations, and the Arab League’s Human Rights Charter and future Court of
Human Rights.? The ripple effects of the UDHR can still be felt seventy years

later as international norms and institutions continue to advance.

The Inter-American Human Rights System
in Times of Dictatorships

The historical context that gave birth to the IACHR was not ideal for the cre-
ation of a body that must be able to act independently from governments to
be successful. The IACHR was created during one of the tensest periods of
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political turmoil in Latin America’s history. In January 1959, Fidel Castro’s
“26th of July movement” took down the dictatorship of Fulgencio Batista, and
while initially well-received by many governments, Castro’s attempt to expand
the revolution to other corners of the Americas immediately turned into a
hemispheric crisis. In July, the OAS Permanent Council called for a meeting
of the foreign ministries to discuss the maintenance of peace in the Americas,
particularly in the Caribbean region, as well as the “effective exercise of repre-
sentative democracy and respect for human rights.” The final act of the meet-
ing, held in Santiago de Chile in August 1959, created the IACHR and other
institutions. One of its aims was “to condemn the methods of every system
tending to suppress political and civil rights and liberties, and in particular
the action of international communism or any other totalitarian doctrine.”*

In spite of its origins marked by the Cold War and a strong U.S. govern-
mental influence over the OAS, thanks to the integrity of its members, the
IACHR was able to develop as an independent institution driven to uphold
the inter-American human rights norms irrespective of the region’s ideologi-
cal divide.

Right from the start, the JACHR had to deal with a very complex political
reality in Latin America. The pendulum constantly swung between democ-
racy and human rights on one side, and military dictatorships and authoritar-
ian leaders on the other. In its inaugural year, the renowned New York Times
journalist Tad Szulc started his book Twilights of the Tyrants with an optimis-
tic sentence: “The long age of dictators in Latin America is finally in its twi-
light.” Over the previous decade, country after country in Latin America had
moved from dictatorship to democracy. With the end of Rafael Trujillo’s dic-
tatorship in the Dominican Republic in May 1961, most countries in the re-
gion had governments elected by the popular will of the people. In the United
States, President John F. Kennedy initiated the Alliance for Progress to sup-
port economic development and social justice in Latin America. Szulc’s opti-
mism seemed well-founded, and the region was on track for progress and de-
mocracy. But the pendulum always swings back, and democracy would soon
lose ground once again. By the end of the decade, fifteen of the twenty-one
Latin American countries were ruled by military governments.

In such a turbulent political environment, the role of the IACHR in those
early years had a very strong political component. Visits by the Commission
to the Dominican Republic during the crisis of 1961, to Augusto Pinochet’s
Chile in 1974, to Anastasio Somoza’s Nicaragua in 1978, and to Argentina’s
military junta in 1979 all attest to the relevance of the IACHR’s political role.
In some instances, those visits helped to diminish the massive and systematic
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human rights violations or facilitated mediation between the government and
the insurgent movements. This includes the role played in the hostage crisis
at the Embassy of the Dominican Republic in Bogotd in February 1980, when
the IACHR helped to negotiate the release of more than fifty people who were
held captive by the guerrilla movement M-19.> Whether or not it was fully the
intention of the OAS member states at the time to provide the IACHR with
such broad authority to publicly examine the human rights situations in their
countries, especially when so many of them were under authoritarian regimes,
the IACHR did construe its mandate as such. In the words of former IACHR
president Tom Farer, the Commission became some sort of “Hemispheric
Grand Jury,” filling the void that was left by weak and co-opted judiciaries
around the region and the complacent eye of the West.®

During this decade, while its political role was clearly the most visible, the
Commission’s judicial role was not at all dormant. Very early on, the IACHR
received thousands of complaints from individuals across Latin America and
the Caribbean who claimed their rights had been violated.” Notably, the on-
site visit to Argentina in 1979 enabled it to receive 4,153 new complaints in
addition to the 596 cases already submitted.® The individual petition system
was used then by the JACHR more as a thermometer to assess the human
rights situation than as a strict legal proceeding followed by a final decision
on the merits of the case. And it also served as a warning to the governments
that the international community was closely observing the human rights sit-
uation in their countries.

However, over the next decades, two main factors would strengthen the
IACHR’s judicial role: the entry into force of the American Convention on
Human Rights (ACHR) in 1978, followed by the establishment of the Inter-
American Court, and the return to democracy in most Latin American coun-
tries during the 1980s.

The establishment of the Inter-American Court of Human Rights (IAC-
tHR), with its own procedural rules, put pressure on the Commission as the
“entry door” to the system to ensure that its procedures followed the same or
similar standards.” The amendments to the IACHR’s Rules of Procedure are
indicative of the changes implemented to strengthen its judicial mandate. Nine
out of ten such amendments were made after the establishment of the Court,
which slowly started to receive cases referred by the IACHR in 1986. The first
case, Veldsquez-Rodriguez v. Honduras, was submitted by the IACHR to the
Inter-American Court on April 24, 1986. Thereafter the IACHR submitted
on average only one or two matters per year to the Court.
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The Inter-American System in Times of Democracy

The return of democracy across the Americas by the end of the 1980s also had
an impact on the functioning of the Commission. The new democracies, in
many instances grateful to the IACHR for its role in denouncing the human
rights violations of the past, started to cooperate and engage with it in a more
systematic way. Argentina, Chile, and Uruguay ratified the American Con-
vention and accepted the Court’s jurisdiction.!” Mexico and Brazil accepted
the JACHR’s jurisdiction toward the end of the 1990s and invited it for the
first time to conduct on-site visits to evaluate the human rights situations in
their countries."! In addition, the new freedom helped human rights organ-
izations at the national level to become more active in publicly denouncing
human rights violations committed under the new democratic regimes.

The judicial role of the IACHR continued to strengthen significantly over
the next decades. This can be clearly observed from the gradual increase in
the number of individual petitions received by the Commission since 1997,
when it started to record them systematically. By 2019, the number had in-
creased by 597.5 percent.!?

Arguably, the precautionary measures are the Commission’s most impor-
tant tool to respond quickly and preemptively to particularly serious human
rights situations. This mechanism, whereby the IACHR requests a state to
adopt urgent measures to protect rights at a great risk of irreparable harm, has
been instrumental in protecting the lives of thousands of people across the re-
gion. Its quicker nature, and the fact that it does not involve an adversarial
process, as well as its use in sometimes highly sensitive situations, has irked
some states more than once. While the precautionary measures started to be
implemented during the 1980s, they became more widely used during the
1990s. In regard to Colombia, for example, the issuance of precautionary mea-
sures became a critical part of the Commission’s efforts to protect the lives of
hundreds of human rights activists, union leaders, journalists, and members
of Indigenous or Afro-Colombian communities who were under serious threat
in the context of the internal armed conflict.! Since 2005, when the Com-
mission started to keep track of the number of requests for precautionary mea-
sures it received, these had increased by 341.5 percent.”

Starting in the 1990s, but particularly in the following decade, the IACHR
strengthened existing mandates and developed new functions to better pro-
tect human rights. For example, the thematic focus through the establishment
of rapporteurships (coordinated with similar efforts at the UN level) became

a significant tool during this period. From an initial role mainly limited to
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promotional activities, from the 1990s the rapporteurships became very
active in denouncing human rights violations, promoting precautionary mea-
sures, advancing cases at the Commission and Court, and furthering inter-
American standards. In addition, the creation of the Special Rapporteur on
Freedom of Expression in 1998 represented a significant change from the tra-
ditional thematic rapporteurships: while all the others are led by one of the
seven Commissioners, the Special Rapporteur on Freedom of Expression was
conceived to be independent from the Commission and is headed by a full-
time independent expert. This structure proved to be very successful, and the
Special Rapporteur accomplished significant results in the protection of free-
dom of expression in the Americas, including the repeal of defamation laws
and progress in specific protections for the press. A similar model was estab-
lished in 2014 with the creation of the office of the Special Rapporteur on
Economic, Social, Cultural, and Environmental Rights,!® although an inde-
pendent expert was not selected until 2017."

As part of its monitoring mandate, the JACHR also used a specific chap-
ter of its annual report to highlight a list of countries with particularly serious
human rights situations and democratic backlashes. This “Chapter IV” list was
established in the 1970s, but it only started to gain significant attention from
the international community and the media during the 1990s and 2000s, par-
ticularly during the OAS General Assembly—the annual meeting of the for-
eign ministries of the Americas. This mechanism played a critical role in alert-
ing the international community of the most serious human rights concerns,
for example, in countries such as Colombia, Cuba, Haiti, and Venezuela.

The members of the IACHR and the judges of the Inter-American Court
do not serve on a full-time basis; only their respective Secretariats do. Like-
wise, the members do not necessarily have the capacity or, sometimes, the tech-
nical expertise to respond to all human rights demands and tasks. For this
reason, more exceptionally at first and more frequently in recent years, the
TACHR has also designated other independent experts to investigate critical
human rights cases or situations.

One of these special expert mechanisms set up by the IACHR was prompted
by the disappearance of forty-three students from the Ayotzinapa Rural Teach-
ers’ College in 2014, which became a symbol of the human rights crisis in
Mexico, where more than 85,000 people have been reported as disappeared
since the launch of the “war against narcotrafficking” by President Felipe
Calderén in 2006."® In response to a request from civil society organizations
representing the students’ relatives, and with the consent of the Mexican gov-
ernment, the JACHR created an interdisciplinary group of five independent
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experts, GIEI (for its acronym in Spanish).” Its mandate was to undertake a
technical assessment of the actions implemented by the Mexican state regard-
ing the students’ disappearance.?’ The GIEI ended its second term with a de-
tailed report that discredited the official version of the facts fabricated around
the Ayotzinapa students and forced the state to reopen and drastically redirect
the investigation.

The IACHR had adopted a similar approach on earlier occasions, for in-
stance, in the investigation of the death of prominent Mexican human rights
defender Digna Ochoa in 2001,%" and the trial observation of the case on the
terrorist attack on the Mutual Israel-Argentina Association (AMIA) case in
Argentina.22 However, since the Ayotzinapa GIEI, it has created new GIEls
to address the 2018 Nicaragua crisis and the human rights abuses that took
place in 2019 in Bolivia.?®> Similar mechanisms, albeit staffed by members of
the JACHR and its Secretariat instead of external independent experts, have
been put in place to investigate the killing of members of the Ecuadorian news-
paper El Comercio on the border with Colombia in 2018, as well as the more
general situation in Nicaragua and Venezuela, or the impact of COVID-19
across the region.?! All these mechanisms have allowed the IACHR to be much
more “hands-on” in regard to high-profile cases or critical human rights situ-
ations, but at the same time imply significant resources and political support
from OAS member states.

The Inter-American Court of Human Rights

While the transformation of the IACHR has been more remarkable, given the
broad nature of its mandate, the Inter-American Court has also evolved con-
siderably over time, increasing its impact and the far-reaching nature of its de-
cisions and opinions.

The American Convention on Human Rights took almost a decade to
gather enough ratifications to enter into force, and as a result it was not until
1979 that the Court started functioning. As mentioned earlier, it took a while
for the IACHR to start referring cases, and in the two decades after its estab-
lishment, the tribunal only ruled on the merits of twenty cases. Meanwhile,
however, the Court made good use of its advisory jurisdiction, having issued
sixteen out of its twenty-seven advisory opinions by 1999.

With jurisdiction over a majority of Spanish-speaking countries, the Court
has developed a small (compared to its European counterpart) but rich case-
load with far-reaching implications for its jurisprudential standards and repa-
rations.”> A well-known example of its impact can be found in the judicial
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affirmation of the Commission’s position that amnesty laws are contrary to
international law, as decided in the Barrios Altos case against Peru: this afhir-
mation prompted Argentina to repeal its Due Obedience and Full Stop laws.?¢
Other relevant examples include the standards of reinforced due diligence duty
of states to prevent and investigate gender-based violence, and the need to adopt
transformative reparations, as concluded in the Cotton Field case against Mex-
ico;?” decisions on equality and nondiscrimination against Chile, Colombia,
the Dominican Republic, and Peru (to name a few); or the more recent cases
dealing with the right to health or social security, and the right to a healthy
environment.”®

Another important tool developed by the Inter-American Court is the “con-
ventionality control theory.”® This was first explicitly used by the Court in
2006 in the Almonacid Arellano v. Chile case and has been further reaffirmed
in subsequent cases.’® The Court initially extended the obligation to apply the
American Convention to all judges at the domestic level in countries that are
party to the treaty, but it has gone further by stating that this obligation in-
cludes following the interpretation of the Convention by the Court, regarded
as its ultimate interpreter.

The evolution of the Court has been not only substantive but also proce-
dural. In this regard, one of the most significant changes to its rules was made
in 2000, when the victims were granted direct standing before the Court (locus
standi in judicio).”" This was a major departure from previous proceedings,
which contemplated the Commission as the representative of the victims be-
fore the Court. States reacted by complaining that this broke the principle of
“equality of arms,” as they considered that they were forced to litigate against
two parties instead of one.?? Consequently, in a new amendment of the rules
in 2009, the IACHR's role in the proceedings before the Court became rele-
gated to that of a “guarantor of the Inter-American public order of human
rights.”#

Undoubtedly, the overall impact of the IASHR has been extraordinary.
During several decades it has played a critical role in confronting dictatorships,
supporting transitions to democracy, and consolidating new democracies. The
IACHR’s and Court’s decisions regarding the incompatibility of amnesty laws
with international human rights, the creation of critical standards regarding
access to information and freedom of expression, and their progressive decisions
regarding the rights of women, Indigenous peoples, and Lesbian, Gay, Bisexual,
Transgender, Queer (LGBTQ) people are only a few examples of the inter-
American system’s many contributions in the Americas, which have earned it
the nickname of the “crown jewel” of the OAS, an organization that has little to
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show besides the work of its human rights system and its observation of elec-
tions. Nevertheless, the success of the IASHR has not come without a high
cost, and the “lack of polishing” of this jewel may make it lose its brightness.

The Inter-American Human Rights System

in Times of Division

The relationship between the governments and the organs of the Inter-American
System of Human Rights always had a degree of tension, with occasional ac-
cusations against the JACHR (in particular) of abusing its mandate and disre-
specting state sovereignty. This was clear with regard to military governments
and also during the 1990s in Alberto Fujimori’s Peru. Indeed, Peru led several
initiatives to “strengthen” the regional body, which in reality sought to “dra-
matically curb, if not gut, the supervisory powers of the Commission.”** But it
was during the first decade of this century that governments of the region devel-
oped more coordinated efforts to undermine the work of the IACHR. Several
states started more vocally affirming the narrative that the IACHR treated the
“new” democracies in the same way it had treated dictatorships during the
1970s, that it was exceeding its powers, and that it did not act as a subsidiary
organ to the national justice systems in the region. This narrative did not come
only from countries such as Colombia, Ecuador, or Venezuela, which had been
under great scrutiny from the Commission during the first part of the 2000s; it
also arose in countries that had traditionally defended the Commission or had
maintained a neutral position, such as Argentina or Brazil.

In addition, a group of countries with “populist leaders,” including Argen-
tina, Bolivia, Ecuador, Nicaragua, and Venezuela worked in coordination to
undermine the work of the Commission. A number of proposals to transform
the IASHR were vociferously proclaimed by these leaders during the OAS
General Assembly and other inter-American gatherings. The proposals to
“strengthen” the system went from completely abolishing the Commission, to
establishing a new human rights body controlled by the governments, to relo-
cating the Commission’s headquarters away from Washington in order to re-
move it from U.S. influence.”

The public attention that these proposals attracted created a perception that
Latin America’s populist movement was the only force behind the efforts to
undermine the work of the Commission. However, a simple review of the calls
by states for reforms shows that behind every criticism there was always a spe-
cific decision that the governments disliked, independently of their own par-

ticular ideology: a report after a visit, or a precautionary measure, a decision
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to refer a case to the IACtHR, or a press release of the Special Rapporteur on
Freedom of Expression. The arguments were thus a reaction to concrete ac-
tions by the JACHR in support of human rights. Criticism by the states was
not limited to expressions of discontent or complaints during formal meetings
of the political bodies of the OAS, as had traditionally been the case. On the
contrary, under the cynical euphemism of “strengthening” the IASHR, many
states initiated processes within the OAS to undermine the work of the IACHR.
In particular, the 2012 “strengthening process” supported mainly by Argen-
tina, Brazil, Colombia, Ecuador, and Mexico, specifically targeted the precau-
tionary measures, Chapter IV of the Commission’s Annual Report, and the
independence of the Special Rapporteur on Freedom of Expression.

One of the triggers for these renewed coordinated efforts to limit the powers
of the JACHR was the issuance of precautionary measures to protect Indige-
nous populations living near the Belo Monte Dam construction in Brazil’s
Xingu River Basin.*® The IACHR initially requested Brazil to halt the construc-
tion of the hydroelectric plant. This prompted a furious reaction by the Brazil-
ian government, which recalled its ambassador to the OAS, formally announced
its decision not to present a Brazilian candidate to the Commission, and sus-
pended its financial contributions to the IACHR and the OAS as a whole.””

Ecuador’s source of resentment against the IACHR was especially related
to the workings of its Special Rapporteur on Freedom of Expression and the
vocal criticism of the government’s efforts to silence the press and any other
critical voices.?® The defamation case against two journalists and four execu-
tives of the newspaper £/ Universo for a publication related to alleged acts of
corruption by President Rafael Correa’s brother, and in which the IACHR
granted precautionary measures,” sparked a very personal vendetta by the pres-
ident against the Commission.?’

In the case of Venezuela, the relationship with the Commission under Hugo
Chdvez’s presidency started very positively. In September 1999, only months
after his inauguration, Chdvez became the first sitting president to visit the
IACHR’s headquarters. During his meeting with the Commission, the presi-
dent expressed his support for its work and invited it to conduct an “on-site”
visit to Venezuela. The relationship soon turned bitter, however, particularly
after the Commission’s highly critical post visit report was published in 2003.%!
Since then, Venezuela under Chavez and later under Nicolds Maduro has taken
an openly hostile stance toward the IACHR.

Colombia had been placed under Chapter IV in the Commission’s annual
reports for twelve consecutive years (2000-2011) alongside Cuba, Venezuela,
and certain others. Colombia was also consistently listed among the three top
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countries, both for the number of individual complaints received by the Com-
mission and for cases in admissibility or merit stages. Additionally, for over a
decade the IACHR had issued dozens of precautionary measures a year on be-
half of social and political leaders at risk, and many of the cases decided by
the Commission and eventually by the Court exposed the strong links between
paramilitary units and the Colombian security forces.

Each for its own reasons, various countries in the region coincided in their
desire to restrict the reach and powers of the Commission and also to send a
warning signal to the Court, leading to the so-called strengthening process
mentioned above. Unfortunately, instead of engaging in a high-level dialogue
with governments to defend the integrity of IACHR’s mandate and of its prac-
tices, as they had done in the past, the Commissioners yielded to the pressures
from the states and responded by significantly amending their Rules of Proce-
dure. Not surprisingly, one of the most significant changes involved the criteria
for granting precautionary measures. The impact of the amendments is reflected
in the dramatic fall in the number of precautionary measures granted since the
reform in 2013. From 2005, when the IACHR started keeping track of the re-
quests for precautionary measures, until 2013, when the rules were amended to
appease the criticisms from many states, the IACHR granted 13 percent of the
measures requested. But from 2013 until 2020, under the amended rules, it
only granted 5.2 percent of such requests: a stark decrease in the use of the most
important tool to protect human rights throughout the Americas. Unfortu-
nately, this trend continues to date; between 2018 and 2020, the Commission
only granted 3.7 percent of the precautionary measures requested.

The mandate of the Special Rapporteur on Freedom of Expression was
another critical target of the OAS member states. Created with the strong
support of the heads of state of the Americas during a summit in Chile in
1998, this rapporteurship was established by the IACHR as a new mechanism
to protect the right of freedom of expression. The Special Rapporteur, though
selected by the members of the Commission, was conceived as capable of ex-
ecuting this mandate very independently in the shape of an expert based
full-time at headquarters in Washington. During its first decade, the rappor-
teurship had its own agenda and enjoyed little or no influence from the mem-
bers of the IACHR in its execution. However, under pressure from the gov-
ernments of Ecuador, Mexico, and Venezuela, among many others, the JACHR
started to exert more control over the work of the Special Rapporteur, includ-
ing through the Commission’s Executive Secretariat.

In addition to exerting direct threats and pressure on the Inter-American
System of Human Rights, states have also exerted pressure through the OAS
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General Secretariat. While a source of constant tension between the IACHR
and successive OAS general secretaries is embedded in the Commission’s Stat-
ute and particularly the appointment of the IACHR executive secretary, there
have been some attempts to directly control the Commission. During his short-
lived tenure as secretary general, Miguel Angel Rodriguez tried to create a
position directly dependent on him that would control its workings outright,
and without any notice or due process, he attempted to cancel the contract of
Eduardo Bertoni, the Special Rapporteur on Freedom of Expression appointed
by the IACHR. Similarly, one of the first things Chilean secretary general José
Miguel Insulza tried to do was to remove Santiago Canton (coauthor of this
chapter) from his position as executive secretary.? In both instances, thanks
to the quick and strong unified reaction of the members of the IACHR, these
attempts were unsuccessful. However, they did represent a new threat to the
independence of the IACHR that had not previously existed. Also, not sur-
prisingly, both positions, the Special Rapporteur on Freedom of Expression
and the executive secretary of the IACHR, were constant targets of attacks by
Venezuela during the Chévez presidency.

Historical and Emerging Challenges

In addition to the changes and practices that affected the work of the IACHR,
other aspects of the system have historically represented a challenge to its over-
all effectiveness: its lack of universality, the lack of compliance with its deci-
sions and recommendations, the chronic underfunding of its institutions, the
significantly small number of complaints it receives, and the time it takes to
resolve them.

While the number of countries that make up the OAS is relatively low in
comparison with its regional counterparts, the IASHR operates with four dif-
ferent levels of protection for the people of the region, depending on the coun-
try from which they are seeking protection. The lowest level of protection
applies to the twelve member states, including the United States, that have not
ratified the system’s main source of law, the American Convention on Human
Rights (ACHR). The practical implication is that victims of human rights vi-
olations in these countries can only seek the protection of the IACHR and do
so under the American Declaration of the Rights and Duties of Man, whose
binding force is under continuous discussion. The next level of protection op-
erates in the three OAS member states that have ratified the ACHR but have
not accepted the jurisdiction of the IACtHR. Victims in these states therefore
cannot have access to the regional system beyond the IACHR. The third level,
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covering the majority (twenty-three) of member states, relates to those that have
ratified the ACHR and accepted the jurisdiction of the IACtHR. Therefore
victims could in theory see their cases referred by the IACHR to the Court,
provided they comply with the necessary admissibility and merits requirements.
Only a handful of OAS member states have ratified most or all of the ten basic
inter-American human rights treaties, in addition to accepting the jurisdiction
of the IACtHR. It is unacceptable that more than sixty years after the cre-
ation of the IASHR, so many countries in the region have not yet ratified all
regional human rights treaties.

The second endemic problem that has affected the impact of the Inter-
American System of Human Rights is the lack of significant compliance with
the decisions and recommendations of its two constitutive organs. While this
is hardly a challenge that is exclusive to the IASHR, the low levels of compli-
ance expose its structural weakness, but also the obvious need to engage in a
major reform of the OAS itself. Even during the most critical exercises of re-
form and so-called strengthening of the IASHR, OAS member states have con-
sistently failed to evaluate their own behavior in ensuring its effectiveness, as
well as in holding other member states accountable for failing to comply with
the decisions of its organs. Today, states do not even make use of the presen-
tations of the annual reports by the IACHR and the Court during the OAS
General Assembly to evaluate state compliance with the decisions of these bod-
ies. Neither of them has much more than its follow-up mechanism to ensure
states’ compliance with its decisions. While it could be argued that this serves
as some sort of “naming and shaming” mechanism, it puts the burden back
on civil society and the victims themselves to continue advocating for compli-
ance with a decision years after it was issued. Indeed, the IACtHR has closed
only 35 out of 421 cases for reasons of compliance.

A third major challenge for the IASHR has historically been the lack of
adequate funding. In particular, the Commission—which, as discussed above,
has a wide and varied mandate that includes political, monitoring, advisory,
and adjudicatory functions—has suffered from chronic underfunding for de-
cades. Even though in 2018 both the Commission and the Court started re-
ceiving a significant and gradual increase in regular funds from the OAS, this
still only represents 19 percent of its overall budget.**> At the close of 2020, the
IACHR had a budget of $15,964,800, of which 57 percent came from the reg-
ular OAS budget and 43 percent from voluntary contributions by member
states or through international cooperation.

The fourth critical aspect of the system that seriously undermines its impact
and relevance is the limited number of petitions received by the IACHR and the
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length of time it takes to decide on their merit. While the number of individual
petitions has increased significantly since 1997, in comparison with similar sys-
tems it is still extremely low. The Inter-American System of Human Rights is set
to afford access to international justice to approximately one billion people in a
region where the domestic judiciary systems face abundant challenges. Yet in
2020 the Commission received only 2,448 cases, while the European Court of
Human Rights, with jurisdiction over 750 million people, received 41,700 cases.
Indeed, the European system received more cases in one year than the IACHR
did in twenty-three years (35,509). Further, the increase in the number of cases
filed with the IACHR does not seem to show a significant upward trend, and
in 2020 it actually received almost 20 percent fewer cases than in 2019.

It could be argued that the impact of the IACHR should not be measured
by the number of cases received, as long as the quality and reach of the deci-
sions address important issues and human rights challenges in the region. And
that is partially true. But the combination of this relatively low number of pe-
titions and the other part of this critical challenge, the protracted proceed-
ings, show the weaknesses and shallow reach of the system. On average, from
the moment of filing to the publication of a decision on the merits or its refer-
ral to the IACtHR, the process of an individual case before the IACHR takes
seventeen years. The procedural delays are certainly a consequence of the great
underfunding of the Commission, but also of competing demands and activi-
ties undertaken that stretch it very thin.

This also has an impact on the Court. Given that the Commission is the
necessary gateway to access the IACtHR, it is not surprising that the latter re-
ceives very few cases: an average of fifteen per year in the past twenty years.
For the most unequal region of the world, with a tradition of police brutality
and military interventions, and a population of one billion, this is a stagger-
ingly low figure.

In addition to the “traditional” challenges that have affected the IASHR
for decades, there are new or emerging human rights concerns to which it is
not well-equipped to respond, including corruption, the climate crisis, and the
impact of businesses on human rights. It is recognized that these issues have
an impact on the enjoyment of human rights, and the international human
rights bodies have been asked to intervene on many occasions, but it is not yet
clear what they can do and how much they can accomplish. When the human
rights system was established, these issues were not part of the human rights
agenda, but they present pressing challenges today. The international norms
and supervisory human rights bodies are not in a position to address them ef-
fectively, but civil society is urging them to do so.
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One can certainly recognize that corruption is nothing new, but it is only
recently that the international community has started to acknowledge its im-
pact on human rights. To live free from corruption is not yet recognized as a
right, but reducing it is fundamental to the realization of other human rights.
Further, as Schulz and Raman highlight, it is not a coincidence that the most
corrupt countries in the world are also those with widespread human rights
abuses, inadequate rule of law, and in some even active conflict.#4 The first time
that the JACHR referred to corruption as a phenomenon with human rights
implications was in a country report in 2001 after an on-site visit to Paraguay.
Since then it has made many references to the impact of corruption on human
rights, the most significant of which comprised a thematic report published in
2019.% But beyond these declarations carried out through its monitoring and
promotional mandates, not much has been achieved.

Similarly, environmental degradation and the negative impact that large-
scale business activities can have on the enjoyment of human rights were not
considered when the human rights systems were established. Today, the inter-
national community has set important limitations for addressing these issues
and ensuring powerful private actors abide by the same rules as states, and the
intergovernmental human rights organizations are repeatedly asked by civil so-
ciety organizations to get involved. However, they lack the relevant expertise
and institutional capacity to do so in a comprehensive manner.

Finally, it is important to note that there are other contemporary challenges
to the work of human rights mechanisms and their progressive interpretation
of rights, challenges that are not limited to the Americas. One is the increased
pressure from radical conservative groups and their influence on governments,
which has at times also imposed practical restraints on the IACHR’s ability to
work on sensitive issues, such as women’s sexual and reproductive rights.“® In
2019, for example, the U.S. State Department, prompted by evangelical groups
and U.S. senators, announced a reduction in its contributions to the OAS, ac-
cusing the Inter-American Commission and the Inter-American Commission
on Women of allegedly lobbying for abortion. The effect was to weaken the
capacity of the IACHR Rapporteurship on the Rights of Women and thus its
work on important issues beyond reproductive rights. Similarly, evangelical op-
position to the 2018 Inter-American Court’s decision in support of marriage
equality?” launched a previously unknown evangelical pastor’s presidential can-
didacy that same year; he reached the second round.*®

Although the IASHR's positive impact in the Americas cannot be denied,
after more than sixty years, it is also clear that this impact has fallen short of
the great expectations reflected in the optimistic words of its architects. Rémulo
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Gallego’s words about how the Commission would resolve the thirst for jus-
tice for the people of the Americas seem to be too far away from today’s reality.
In most Latin American countries, the rule of law is crumbling, poverty and
inequality are increasing, and insecurity and police brutality continue to be a
permanent feature of society. Unless governments and intergovernmental organ-
izations reignite the flame and spirit of 1948 with significant structural changes
in the functioning of the system, the IASHR could become marginal and less
relevant.

Both member states and the OAS have to adopt reforms to strengthen the
system from the outside; this will reverberate in the inner strengthening of
the IACHR and the Court. Previous reform processes have failed to address the
traditional challenges because they have focused on the IASHR bodies, particu-
larly the IACHR, instead of the structure that houses it, the OAS, and one of its
main pillars, the states themselves. The so-called strengthening processes were
initiated by the states with the purpose of exerting a stricter control over the
IACHR, but none aimed at advancing the protection of human rights and their
own role in ensuring this. Apart from establishing the role of the Special Rap-
porteur on Freedom of Expression in 1997, the states have adopted no signifi-
cant change to advance human rights since 1979, with the creation of the Inter-
American Court. The governments, the OAS, and the inter-American human
rights institutions must all take drastic measures to reinvigorate the regional
system and to make it truly responsive to the needs and challenges of today.

When the internationalization of human rights was envisaged more than
seventy years ago, the founders dreamed of a system that would bring peace
and prosperity to all humankind. While that was clearly not accomplished,
the human rights systems have been at the forefront in the fight for dignity all
over the world. With great successes as well as failures, the human rights in-
stitutions have proved to be the main mechanisms with the independence and
strength needed to confront the worst atrocities on a daily basis. The most
important lesson of the last seven decades is that the international human rights
systems are not only necessary but perhaps the only alternative to continue the
fight for dignity. But we have also learned that these systems need to be rede-
signed and strengthened to address endemic problems and new challenges that
were not envisioned at their founding,.

As the experience of past reforms shows, at the outset of any discussion to
reform the IASHR it is important to recognize that the main challenge in
strengthening the system is the real possibility that some governments will try
to use reform as a way to weaken it. That is the main reason why some govern-
ments and most human rights civil society organizations over the last two de-
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cades have avoided the issue. However, the status quo cannot be an option. The
massive violations of human rights that are affecting millions of people all over
the region must be countered more aggressively. The consensus built for decades
around the American Declaration and Convention, as well as the Commission
and the Court, while extraordinary in many respects, has also highlighted
many old and new shortcomings that can no longer be ignored. To do so would
only intensify the IASHR’s serious limitations in reaching out to the hundreds
of millions of people who fall outside the margins. In attempting to reach a new
consensus to improve our human rights systems, we need to keep in mind the
ideals that guided the founders of the modern human rights system. They fo-
cused on universal values and human dignity. Sovereignty, nonintervention,
international bureaucracies, and budgets did not overshadow their dream of
setting the dignity of the individual as the ultimate goal of any state action. The
concluding section presents some proposals in that direction.

Recommendations

While there are important changes that should be made by the two organs of
the Inter-American Human Rights System, most of the necessary reforms that
would allow the system to really reach its full potential lie in the OAS and the
member states themselves.

Given that implementation is one of the major challenges and the biggest
impediment to the effectiveness and relevance of human rights, an OAS mech-
anism to ensure compliance with the recommendations of the IACHR and
the decisions of the IACtHR is long overdue. Improving upon the model of
the Council of Europe and its Committee of Ministers, the OAS should cre-
ate a kind of Special Rapporteur to follow up and advise member states on
how to comply with the decisions of these two bodies. The Special Rappor-
teur should be able to act with complete independence from the OAS General
Secretariat and to present a detailed report to the OAS political bodies. The
rapporteurship’s advisory role on compliance should not include the interpre-
tation of the decisions of the Commission or the Court but could help sys-
tematize their recommendations and decisions, thereby lifting a huge burden
from the overstretched IACHR, and supporting the Court as well.

Replicating in some way the model of the Office of the UN High Com-
missioner for Human Rights, the IACHR should have a more permanent
presence in the countries of the region, or at least in subregional hubs. While
this might initially entail a significant investment of resources, it could reduce
some costs in the longer term, and more importantly, it would facilitate closer
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interaction with the people of the Americas and increase the IACHR’s influ-
ence and accessibility. This could allow for more regular and timely monitoring
and gathering of key information for IACHR reports, and increase the number
of individual petitions and precautionary measures filed. In addition, it could
help with friendly settlements and compliance with the decisions and recom-
mendations of both the IACHR and the Court. Of course, if stronger measures
are not adopted to speed up the processing of cases at the IACHR, opening the
door to a higher number of cases might lead to its complete collapse.

The OAS should create an independent High Commissioner of Human
Rights to complement the work of the Commission in areas in which this body
cannot intervene. For instance, a high commissioner could play an advisory role
to the states in instances when the Commission has a pending case and cannot
do so, and could advise the OAS secretary general on human rights issues. Over
the years, the relationship between the Commission and the secretary general
has proved difficult, with the former unable to play any sustained advisory role.
A high commissioner could provide a space for civil society to engage more ef-
fectively on human rights with the political bodies of the OAS. For this man-
date to really play a positive and constructive role that would complement the
organs of the IASHR and not directly compete with them, the high commis-
sioner should be bound to strict adherence to the principles and standards de-
veloped by the IACHR and the Inter-American Court, as the principal OAS
organs and human rights authorities of the system. Additionally, the selection
process for this post should be subject to the highest standards of transparency
and should include the active participation of both the Commission and the
Court, as well as civil society. This would avoid any real or perceived politiciza-
tion of the role and ensure that the same qualities of human rights expertise and
high moral authority required for a commissioner or a judge are met.

Like the Council of Europe, the OAS should redefine its goals to focus
mainly on human rights and democracy. Although it has started to do so over
recent years, there is still capacity in the OAS’s budget to improve and allo-
cate most of its funds to human rights and democracy work. This would en-
able it, among other things, to appoint full-time judges and commissioners,
establish a subregional IACHR presence throughout the inter-American sys-
tem, increase the number and capacity of Special Rapporteurs, and create the
role of OAS Special Rapporteur on Compliance with the recommendations
and decisions of the IASHR, and even the role of a High Commissioner for
Human Rights to complement the work of the system.

For the inter-American system to reach its full potential, states must be-
come full parties to all regional human rights treaties and pass national laws
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to implement the decisions of its organs, as needed. This should include new
binding legal instruments on business and human rights, corruption, and the
impact of climate change on human rights, which should also be part of the
inter-American human rights framework.

The bodies of the IASHR, and particularly the Commission, also need to
implement serious changes to maximize their impact and effectiveness. The
IACHR should prioritize the areas of its work that have more impact on the
protection of human rights in the region and that are unique to its mandate.
Areas such as human rights education could be undertaken by other existing
bodies, for example, the Inter-American Institute for Human Rights, or by po-
tential new mechanisms, such as the office of the OAS High Commissioner
for Human Rights proposed above.

To make the individual petition system truly more efficient and significantly
increase its use throughout the region, more radical measures should be taken to
speed up the processing of cases, including by systematically joining the analysis
and decision on admissibility and merits instead of treating the decision to join
both procedural stages as an exceptional measure, as is currently the case.

To address the lack of capacity and technical expertise on some important
issues, the JACHR could consider adapting the working group model of the
African Commission on Human and Peoples’ Rights (ACHPR), as some com-
mentators have suggested.”” These working groups, led by one or more com-
missioners, also include a number of independent experts who share their tech-
nical expertise at no or very low cost to the ACHPR, thus expanding the pool
of knowledge available to the Commission, ensuring a multidisciplinary ap-
proach to critical issues, such as the environmental impact of the extractive
industries or the conditions of Indigenous populations and minorities, while
alleviating the strain on the commissioners themselves.

Making these improvements to the Inter-American System of Human
Rights and the way in which states engage with it might help calm the “thirst
for justice” that Gallegos evoked in his inaugural speech at the head of the
Commission. That thirst is stronger than ever.
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TWELVE

Caught between Geopolitics, Democratic
Regression, and the “Sovereign Backlash”

The African Human Rights System

SOLOMON DERSSO

In this period of rising populism, nationalism, and various forms of bigotry as
well as the assertion of statist policies of sovereignty and national interests, amid
intensifying rivalry among global actors, numerous questions arise about the
impact of these global developments on the human rights situation in Africa.
Indeed, as a region that is often affected by major shifts in the international sys-
tem, Africa may not be spared from the global tensions and trends affecting the
protection of human rights. In examining whether and how these global devel-
opments threaten human rights in Africa, three variables merit consideration.
The first relates to how existing trends endogenous to the continent affect
the human rights agenda and how the human rights institutions function in
the context of these trends. Many of the challenges facing the African human
rights system arise from the existence of conditions that cast doubt on its rel-
evance to the lived experiences of most of the continent’s population, given the
perpetration of human rights violations and abuses by governments and other
actors, often with impunity.! At a time when this system has become more
essential than ever as a platform for the promotion and protection of human
rights as a result of declining democratic governance, the reduction of civic
space, and the persistence of conflict and terrorism, organizations charged with

defining and defending human rights have come under enormous pressure
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from governments. In particular, states have exerted pressure on the region’s
premier human rights body, the African Commission on Human and Peoples’
Rights (the African Commission or Commission), invoking, among others,
African values and sovereignty.

The second variable is the kind of human rights issues that the adverse de-
velopments in the global arena give rise to on the African continent. During
the forty years since the adoption of the African Charter on Human and
Peoples’” Rights (the African Charter, or Charter), the founding treaty estab-
lishing the African human rights system, changes in the international envi-
ronment from the Cold War to the so-called global war on terror have had a
direct impact on the conduct of states vis-a-vis human rights, in turn pro-
foundly affecting the human rights landscape on the continent.

The third factor is how adverse global developments interact with and af-
fect existing challenges to human rights in Africa. In a context of deepening
contestations, perennial institutional challenges, and calls by states for the in-
stitutional reform of the African Union (AU), the combination of these ad-
verse global trends and regional developments—some but not all related to
global trends—could severely undermine human rights in the continent. The
various threats to the African human rights system and consequently to po-
litical, civil, economic, and social rights risk becoming more acute in the maw
of a changing global system.

The African Human Rights System: A Brief Overview

The African Charter is the founding human rights treaty on which the edifice of
the regional system was built.” Right from the start, this system was more than
a regional manifestation or articulation of international human rights.? It was a
product of the historical, political, socioeconomic, and cultural experiences of
the continent, and it has evolved. This can be gathered not only from the equal
legal status that it has accorded to civil and political rights and to economic,
social, and cultural rights, but also from the place of honor it has accorded to
peoples’ collective rights and its enunciation of the duties of individuals.*

One of the major achievements of the African Charter at the time of its
adoption, and in later developments, was the establishment of a legal regime,
as part of the Organization of African Unity (OAU) system (now the African
Union), for the promotion and protection of human rights. This is significant
in two major ways.

First, in making human rights a matter of continental concern and hence
not merely subject to the exclusive jurisdiction of states, it established the first
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paradigmatic departure in the OAU’s conception of the principles of state
sovereignty and noninterference.” The African Charter not only enunciated
the catalog of rights and freedoms by which states parties to the Charter con-
sented to be legally bound, it also established a mechanism for the monitoring
and implementation of these rights and freedoms and for holding states
accountable.®

Second, in embracing human rights and extending their scope and articu-
lation, the Charter ended the debate about whether human rights were “non-
African.” This is of particular importance as the African Charter opens fur-
ther avenues for the recognition and articulation of human rights at both the
continental and national levels. It inspired the adoption of various human rights
and democracy and governance norms within the OAU and its successor, the
AU. This also accounts for the huge space given to human rights in the AU’s
founding treaty, the Constitutive Act.” The African Charter and the various
other human rights instruments that succeeded it also served as sources of in-
spiration in the elaboration of national bills of rights and various laws giving
effect to specific human rights. The African human rights system also contrib-
uted to the recognition of the legitimacy of the work of civil society organ-
izations, human rights defenders, political opposition, and the media, despite
the increasing assault to which they have been subjected in recent years.

Apart from establishing the African Commission on Human and Peoples’
Rights (ACHPR, the African Commission), the African Charter paved the way
for the establishment of other human rights institutions. In 1990, under the
African Charter on the Rights and Welfare of the African Child, the African
Committee of Experts on the Rights and Welfare of the Child (The Child
Rights Committee) was constituted, dedicated to securing the rights of
children. The 1998 Protocol to the African Charter on Human and Peoples’
Rights established the African Court on Human and Peoples’ Rights
(ACtHPR) to complement the African Commission. While the latter has a wide
mandate covering the monitoring, investigation, promotion, and quasi-judicial
adjudication of human rights, the African Court’s mandate is exclusively
limited to receiving and adjudicating complaints on violations of human rights.
These three institutions, supported by national human rights institutions and
civil society organizations, make up the human rights bodies of the African
human rights system.® And together they have become an avenue to hear and
respond to human rights violations affecting various sectors of African citi-
zens.” Despite initial doubts about whether they could hold governments ac-
countable, first the African Commission and later the other two human rights

bodies have become important sites for exposing human rights violations in



284 SOLOMON DERSSO

African states and supporting the human rights work of civil society organ-
izations and the media.

The Existing Bleak State of Human and Peoples’ Rights

Despite the achievements of the African human rights system, particularly at
a normative level and even in holding states accountable, there remains a major
gulf between the richness of the legal instruments and the practice of states
and the lived realities of people on the continent. There is no doubt that even
on this score the African human rights system has registered some gains. Dur-
ing the past four decades of its development and implementation, direct colo-
nial rule and apartheid have ended. One-party and military dictatorships have
fallen. Despite recent regression (in the practice of states), democracy has gained
traction as the only legitimate system of government, and human rights are
widely accepted. Yet, the challenges of implementation and noncompliance,
as well as institutional problems, continue to pose serious dilemmas. Against
this background, the recent global trends toward assaults on human rights
amid rising tensions make efforts to promote and protect human and peoples’
rights highly fraught.°

To understand how these global trends weaken support and provide space
for greater violation of those rights, it is necessary first to look at the current
political and human rights environment within Africa, which is being shaped
by four trends: democratic regression, a spike in the number and intensity of
conflicts, an appalling increase in levels of poverty and socioeconomic depri-
vation, and the increased strain on the human rights system itself.

Democratic Regression

According to an Afrobarometer survey conducted across thirty-four African
countries, 71 percent of people now support and demand a democratic system
of government." This is consistent with some key trends on the continent in-
cluding popular support for the work of civil society groups, human rights de-
fenders, and the media. Most importantly, it closely tracks demographic changes
centered around the majority of an increasingly literate and politically engaged
youth population.

Nevertheless, despite growing public support for democratic governance
and human rights, the continent, like other parts of the world, has continued
to witness the shrinking of civic space.!* Governments have been using both
legal and extralegal measures in a major assault on freedom of expression, free-
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dom of association and assembly, and freedom of the press. The legal regimes
they use include the adoption of laws with requirements that limit access to
foreign funds and entail cumbersome registration processes. As the 2018 re-
port by the German Institute for Global and Area Studies pointed out, since
the turn of the century, the number of governments in Africa imposing re-
strictions on the operations of civil society organizations (CSOs) has been on
the rise."” For example, Angola, Benin, Burundji, Eritrea, Rwanda, Sierra Leone,
Somalia, Sudan, Uganda, and Zimbabwe have all adopted policies to restrict
foreign funding for domestic civil society groups, while Ethiopia’s 2009 law
prohibiting CSOs and charities from receiving more than 10 percent of their
funding from foreign sources resulted in the closure of the majority of these
bodies. A paper by Afrobarometer in 2019 highlighted that, apart from laws,
governments also resort to the use of “an ever-expanding array of tools and tac-
tics, including suspension of Internet access, surveillance systems, licensing re-
quirements, prohibitive fees, and even raids, arrests, and government violence.”"
As some of these tactics make clear, in the context of the public’s mobilization
online to exercise rights and hold officials accountable, the manipulation of
digital technology has also become a frontier for authoritarian control.

Another manifestation of the continent’s democratic governance deficit is
the rise of authoritarianism and the decline of democracy and good gover-
nance.”” As in other parts of the world, democratization in Africa has contin-
ued to deteriorate.’® According to the 2021 Freedom House report, the num-
ber of countries in Africa that are “not free” increased from fourteen in
2006-2008 to twenty in 2021, and in that year only seven countries, mostly
small island states, were ranked “free,” the lowest figure since 1991. The 2020
Mo Ibrahim African Governance Index found that over the past decade, twenty
countries, home to 41.9 percent of Africa’s population, had experienced de-
clines in indicators that measure security and the rule of law (-0.7) and par-
ticipation, rights, and inclusion (-1.4), even while achieving progress in human
development (+3.0), and foundations for economic opportunity (+4.1)."

The prevalence of what political scientists call “constitutional coups” has
deepened the regression in the process of democratization.”® The enthusiastic
embrace by thirty-eight African states of constitutional clauses limiting presi-
dential terms during the third wave of democratization in the 1990s has been
reversed in recent years, creating a wave of executive consolidation and per-
petuation of power through constitutional manipulation. Since the early 2000s,
at least sixteen countries removed or weakened constitutional limits on terms
of office of presidents in pursuit of prolonging their grip on power indefinitely.”
Together with the recent spike in military seizure of power, as witnessed in
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Chad (2021), Guinea (2021), Mali (2020 and 2021), and Sudan (2019 and
2021), these developments, compounded by the AU’s wavering in its long-
standing zero policy against coups,”” have cast a shadow on its ban on uncon-
stitutional changes of government.?!

Another sign of the slide in democracy in Africa is the decline in popular
confidence in elections. According to a poll by Afrobarometer in 2020, “while
most Africans believe in elections as the best way to select their leaders, popu-
lar support for elections has weakened.”* With leaders perfecting the art of
“winning” elections that they convene for the sole purpose of legitimizing
themselves—characteristic of what Fareed Zakaria has called “illiberal democ-
racies” or of Kenneth Roth’s “zombie democracies”—many countries are
“stuck with ageing leaders or family dynasties” or electoral monarchies or au-
thoritarians.?® At the same time, elections are increasingly being held in an
environment characterized by insecurity, fear, and violence, often deliberately
created as a means of winning elections.?*

The rise of political violence is also further testimony to the waning obser-
vance of democratic and human rights principles, a phenomenon to which state
violence contributes significantly. According to the Armed Conflict Location
and Event Data Project (ACLED), in over one-third of African countries in
2020, state forces were the most active agent engaging in political violence.”’
Just as the so-called global war on terror was instrumentalized and abused to
stifle fundamental freedoms and imprison, assault, and torture political dis-
sidents, opposition political leaders and supporters, human rights defenders,
and journalists, so the COVID-19 pandemic has also been misused for attack-

ing these sectors of society.?®

Spike in the Number and Intensity of Conflicts

Mirroring the global spike in the number of conflicts has been an upsurge in
African conflicts in recent years.”” A report by the Peace Research Institute
Oslo (PRIO) and Uppsala University showed an increase from twelve conflicts
observed within ten countries in 2007, to thirteen countries affected by eigh-
teen civil wars involving the state as one of the parties by 2017.%® Both figures
have risen since then, with twenty-one conflicts in 2018 and even more in 2020,
when Africa was the only continent to witness an increase in the number of
conflicts.?” The most dramatic rise relates to nonstate conflicts, mostly reflect-
ing the spread of terrorist actors on the continent.?® Whereas in 2011 there

were twenty-four nonstate conflicts, in 2017 the number had soared to fifty.”!
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It is indicative of the changes in the demographic structure of countries, and
the increasing expression of discontent about the abysmal political and socio-
economic conditions affecting the majority of Africans, that protests and riots
(a total of 5,660 in 2017) have now become the leading conflict events on the
continent.’> While not all these incidents amount to conflicts that pose a threat
to international peace and security, in certain instances they are the precursors
to and manifestations of such conflicts, as witnessed in Burundi in 2015.33

What is of particular significance and concern in the context of human
rights is that, as a recent study by the African Commission established, the
vast majority of victims of these conflicts and violence are civilians, including
children.>® The tragedies underscore the pervasive lack of regard for human
rights and guarantees of international humanitarian law.* The African Com-
mission and the African Committee of Experts on the Rights and Welfare of
the Child, in a joint statement issued in February 2020, lamented that “Vio-
lent conflicts, whose frequency, geographic scope and lethality increased in
2019, have led to the most serious of violations of human and peoples’ rights
in Africa including mass murder, mutilations, sexual violence particularly
against women, and destruction of property and livelihoods, and displacement
of millions of peoples in which children are most affected, with indelible marks

left on their lives.”3¢

Scandalous State of Poverty and Socioeconomic Deprivation

The vast majority of people on the continent lead an existence stripped of the
essential conditions for a dignified life. In 2020, the number living in extreme
poverty (which according to the World Bank is less than $1.90 per day) jumped
to over half a billion. What this means is that some 520 million people lack
the income and other resources necessary to meet basic needs.” Living in places
susceptible to violence and crime and lacking social services and sanitary con-
ditions, they suffer from ill health, lack of social capital, and severe material
deprivation.®

The pervasiveness of such conditions of poverty and socioeconomic depri-
vation makes the normative and institutional progress of human rights in Af-
rica hollow for a large percentage of the population. This crisis of legitimacy
of the human rights system is not merely a result of the gulf between the prom-
ise of the human rights agenda and the lived experiences of the peoples of the
continent, but also stems from the failure to make these structural conditions

of deprivation priority areas of concern. The persistence of these appalling
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conditions is, of course, also a consequence of the trinity of burdens weighing
on Africa, namely the burden of the democratic governance deficit and failure
of governments, the burden of history, and the burden of the deeply skewed
power structure of the international economic system.*’

The COVID-19 pandemic exposed the scandalous magnitude of these con-
ditions and their ramifications. First, and not surprisingly, despite commit-
ments that African states made in 2001 under the Abuja Declaration to allo-
cate 15 percent of their annual budgets to health, the health care systems of
most, if not all, countries on the continent were poorly equipped to respond
to any health crisis, let alone a pandemic of COVID-19’s unprecedented scale.
According to a survey undertaken by Reuters, despite some variations, most
countries in Africa “have severe shortages of medical personnel, especially crit-
ical care nurses and anesthesia providers,” and Africa “averages less than one
intensive care bed and one ventilator per 100,000 people.”*® Second, many
people lacking access to water, sanitation, health care, and decent shelter have
been unable to comply with the elementary requirements of regular handwash-
ing and social distalncing.41 Third, in the global structure of power in which
99 percent of Africa’s vaccines are imported, the lack of access to ingredients
for COVID-19 vaccines and the technology for their generic manufacture on
the continent mean that populations are deprived of the most effective route
to ending the pandemic and its disastrous consequences.*?

Although not specific to the COVID-19 crisis, gender-based violence
reached epidemic proportions during the pandemic, highlighting the perva-
siveness of gender oppression on the continent. The sense of despair engulfing
the unemployed and the young has also deepened. It is not surprising that,
despite the death of nearly 20,000 migrants between 2014 and 2018,% “turn-
ing the Mediterranean Sea into a graveyard,”#* increasing numbers of mostly
young people, desperate to find a better life elsewhere, continue to embark on
the perilous journey across the Sahara to reach Europe. Others hand them-
selves over to smugglers in the Horn of Africa and Sinai to be thrown onto
dangerous boats crossing the Red Sea to the Gulf countries and Israel.

A Human Rights System under Increasing Strain

Beyond the dire human rights environment in which the African human rights
system operates, as highlighted above, the institutions charged with implement-
ing and enforcing the rights and freedoms recognized in this system face a num-
ber of institutional and structural challenges. The African Commission, as the
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premier human rights body, is legally dependent on the African Union Com-
mission (AUC), the administrative and technical arm of the AU. According to
Article 41 of the African Charter, the authority to appoint the secretary of the
African Commission is vested in the (secretary-general) chairperson of the AUC.
The effect of this is that the African Commission does not have control over the
recruitment, administrative, and financial management of its Secretariat. De-
pendent on the AUC’s notoriously slow and unpredictable recruitment process,
the Commission operates with a chronically understaffed Secretariat.

Additionally, all the members of the Commission operate on a part-time
basis. The Commission and other human rights bodies are underfunded by
the AU’s core budget. The result of this is that all the organizations charged
with human rights in the AU have to rely on external support for the imple-
mentation of their mandates. This financial dependence, with its supply-heavy
pressure, has had the unwanted consequence of eroding the autonomy of these
institutions in executing their mandates and in setting their priorities.

At the same time, the staffing, actions, and decisions of the Commission,
the Court, and other institutions charged with protecting human rights de-
pend on the political organs of the AU. These include the Permanent Represen-
tatives Committee, the Executive Council, and the Assembly of Heads of State
and Government, all bodies made up exclusively of member states. The AU’s
Executive Council, in which the foreign ministers of AU member states are
represented, is charged with the election of the members of the human rights
bodies and the consideration of their activity reports, thereby politicizing the
work of the institution and others like it. Article 59 of the African Charter
stipulates that the African Commission must submit its reports to the Assem-
bly. And while the Constitutive Act of the AU stipulates under Article 23 that
the Assembly may impose sanctions for noncompliance with AU decisions, the
latter has never invoked this authority for the failure of states to implement the
legal recommendations and decisions of the human rights bodies, including
those of the African Court. This has created a huge gulf between the promise
of the actions and decisions of the human rights organs to defend victims and
deliver justice, and their translation to concrete outcomes on the ground.

It is not uncommon for states to oppose or even reject these recommenda-
tions and decisions. Unlike in the OAU era, during which the Assembly rou-
tinely “authorized” the publication of the African Commission’s report without
any significant discussion or debate, since the early 2000s state representatives
on AU political bodies contest and even demand revisions of those recommen-

dations, at times alleging that the human rights bodies have unsavory motives.
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The Pressures of Global Trends

The most defining post—Cold War global trends have been the end of the
United States’ “‘unipolar’ moment,” the rise of emerging powers (most nota-
bly China), and the advance of technology.®> But another has been the resur-
gence of nationalism and populism accompanying “the unravelling of the in-
ternational order.”#® Of particular significance in this respect are the implications
of these changes for human rights and the human rights system. There are
concerns that in the context of the growing rivalry resulting from the so-called
retreat of Western liberalism, as Edward Luce put it, and the rise of China
and resurgence of Russia, the rules governing the operation of the interna-
tional system (including human rights) since World War II have come under
increasing pressure.?’

In the face of the decline of the United States and its European allies, and
the declining delivery of the liberal peace agenda, the international system’s
support for democracy and human rights has weakened as well.*® In the con-
text of the post—Cold War winds of change that led to the rise of democ-
ratization in Africa, the United States and the European Union (EU) have
since the early 2000s, in particular, pursued strategies for promoting human
rights and democracy.*’ They have employed various instruments oriented to
the use of carrots (such as political dialogue, democracy aid, and increased de-
velopment assistance) rather than sticks (sanctions and other forms of nega-
tive conditionality). Their relative decline in shaping global governance has
compounded the challenge to the liberal agenda posed by existing questions
about the efficacy of the instruments and the normative coherence of democ-
racy and human rights promotion by these global powers. This created the op-
portunity for African governments such as Uganda that lack commitment to
democratization and human rights to sustain forms of collaboration with the
United States and the EU focusing mainly on those reform areas that do not
affect the power of the incumbent.

China outpaced the United States to become Africa’s largest trading
partner in 2009. Its investment on the continent also more than doubled, to
40 billion dollars, in the five years from 2011. Beyond the economic sphere, the
rivalry also involves competing models of political systems and development.
In contrast to Africa’s traditional partners, which advocate democracy and a
private capitalist-based model of political governance and economic develop-
ment, China, drawing on the successes of its own “authoritarian capitalism,”
presents autocratic and technocratic forms of political and economic develop-

ment models with a heavy state role as a viable option for African countries.>
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This has increased the tendency of African governments not to go beyond pay-
ing lip service to democracy and human rights; they may signal ostensible
respect for them to the United States and the EU but only with limited, often
cosmetic, policies.

While these trends have evolved over the years, a more challenging aspect
of multipolarity for human rights and democracy in Africa is the deepening
polarization and rivalry between Western powers and China and Russia. If this
rivalry descends into a zero-sum game in which each seeks to achieve domi-
nance of influence in Africa, it could have serious repercussions for human
rights and democracy. First, the space for concerned African countries to ma-
neuver shrinks as the rival geopolitical powers struggle to line up allies, in-
creasingly forcing states to take sides. This potential binary choice eliminates
the capacity for states and leaders to balance cooperation with the United States
and the EU on democracy and human rights with support for infrastructural
development cooperation with China.”!

Second, the growing rivalry could have adverse impacts for human rights
and democratization similar to those of the Cold War era. Most notably, it
carries the risk of strengthening the existing democratic and human rights chal-
lenges by lending support to authoritarian tendencies. As Chester Crocker, a
former US diplomat, pointed out and Africa’s Cold War experiences attest,
great-power competition and a reduced focus on development can lead to
“western firms and governments more interested in commercial access and ‘get-
ting along’ with existing governments than with durable political and eco-
nomic development.”™

Third, the most disturbing aspect of great-power contestation is its impact
on peace and conflict on the continent. This was particularly evident when
the “new Africa strategy” of the United States was launched in December 2018.
When unveiling the strategy, John Bolton, then national security adviser to
the Trump administration, pointed out, following the logic of the U.S. De-
fense Strategy, that the greatest threat to U.S. interests came not from poverty
or Islamist extremism but from China and Russia.’® This prompted the New
York Times to publish an editorial with the caption “Bolton outlines a strategy
for Africa that is really about countering China.”* But under Joe Biden’s pres-
idency, there has been no change in the U.S. approach to China and Russia.
If anything, the United States seems more determined to contain these two
powers and recoup some of its losses on the continent. From a human rights
perspective, the fundamental flaw of the condescending framing of this Af-
rica strategy about “countering China” is that it treats Africa as a mere theater

of great-power struggle, ignoring the agency of a continent of 1.3 billion people.
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Making this picture even more complicated, great-power rivalry over Af-
rica is aggravating a “new scramble,” with countries of varying levels of eco-
nomic and security power, including from Asia and the Middle East, actively
seeking to expand their political and security influence across the continent.’®
This does not bode well for stability and human rights. As one example, the
rivalry among the Gulf countries for influence in the Horn of Africa has given
Eritrea a unique opportunity to break out of its isolation, providing a much-
needed breathing space and external validation to President Isaias Afwerki’s
authoritarian rule.””

One of the implications of this deepening rivalry in Africa will be the risk
of internationalizing conflicts, with various powers giving support to oppos-
ing parties. A scenario that exemplifies this point has emerged in Somalia.
While the federal government has sided with Qatar and Turkey, various states
of the country’s federation have aligned themselves with the United Arab Emir-
ates (UAE). This has exacerbated existing tensions between the federal gov-
ernment and regional governments, further undermining the precarious secu-
rity situation in the country.”® Moreover the current rivalry between Russia
and France in the Central African Republic is stoking political instability and
aggravating conflict and insecurity there.

If such rivalry were to involve the major powers as happened in Syria, it
would not only paralyze the prospect of peaceful resolution, conflicts would
also degenerate further into theaters of war crimes and crimes against human-
ity. This has been the case in the large-scale displacement and refugee flows in
Syria and to a lesser extent Yemen. At the same time this renewed big-power
competition has hamstrung the UN Security Council, preventing it from tak-
ing collective action against insecurity and the attendant violations of human
rights and humanitarian law in conflict situations, including those in Africa.’’

Apart from the shift in global power relations and the adverse ramifica-
tions of the rise of competition between the major powers, many parts of the
world have seen a resurgence in nationalism and populism. This period has
now become characterized as “the sovereign backlash.”®® From Brexit to Trump,
“populist sovereignism” has challenged the role of the human rights system
and international human rights enforcement mechanisms. Under the Trump
administration, the United States withdrew from the UN Human Rights
Council. It also denied U.S. entry to the Prosecutor of the International Crim-
inal Court (ICC), targeting particularly African members of the Office of the
Prosecutor. In the United Kingdom, it was in the name of “taking back con-
trol” or sovereignty that the “leave” camp won in the referendum on contin-
ued EU membership. Meanwhile, in Europe, major gains were made by right-
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wing populist parties in national politics.”! These internal political developments
have shifted the EU’s priority in its partnership with Africa to the so-called
migration crisis. Apart from the lack of mutuality and congruence between
the EU and Africa on the nature of the migration problem, the policy ap-
proaches that the EU has sought to pursue have not only led to breaches of
human rights, international humanitarian laws, and refugee laws, but also ex-
posed the hypocrisy in the EU’s advocacy for human rights in Africa.%?

Not surprisingly, Africa did not escape the global spread of nationalism and
populism. This contagion effect has led to the rise of populist authoritarian-
ism in the continent, evidenced by the tactics of leaders in Burundi, Tanza-
nia, Uganda, Zambia, Zimbabwe, and potentially Tunisia. A second, related
consequence has been the enthusiastic reception by strong leaders in Africa,
China, and Russia of President Donald Trump’s dictum that “it is the right of
all nations to put their own interest first.”®

The defense of sovereignty has also been used in Ethiopia’s pushback, sup-
ported by Russia and China, against the call of the EU, the United Kingdom,
and the United States for an end to the conflict in Tigray. When the UN hu-
manitarian chief announced that “there is famine now in Tigray,” Western
countries, the UN, and other humanitarian agencies called for a humanitar-
ian ceasefire.° On the same day, China’s foreign minister, in a telephone con-
versation with his Ethiopian counterpart, stated that “China opposes foreign
interference in Ethiopia’s internal affairs.” He added, echoing Ecthiopia’s de-
mand for Western countries to respect its sovereignty by insisting that the sit-
uation in Tigray was a domestic matter: “Ethiopia’s domestic issues should be
resolved primarily through the efforts of the Ethiopian government.”® Simi-
larly, the Russian ambassador to Ethiopia said that “Russia has repeatedly stated
its position that this [situation in Tigray] is an exclusively internal affair of
Ethiopia.”®

In the elections in Cote d’Ivoire, Guinea, Tanzania, and Uganda, the in-
cumbent leaders used various instruments to orchestrate their retention of
power. In all four elections, state security forces unleashed violence on oppo-
sition leaders and their protesting supporters. Expressions of concern by the
United States and the EU, for instance, with respect to the election-related vio-
lence in Uganda, did not induce any change of behavior. In Somalia, in a
display of his authoritarianism, President Abdulahi Formajo ignored the po-
litical agreement on the convening of national elections that was reached among
rival political forces on September 27, 2020. He used the lower house of Par-
liament to announce the extension of his term for two years, bringing the coun-

try to the brink of major violence.””
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Technology has also allowed autocrats to consolidate their power and tram-
ple on various rights, leaving human rights norms and bodies struggling to
keep up. The adverse impact of this can be seen in at least two ways. First,
surveillance technology and internet disruptions or suspension of specific plat-
forms, as happened in the Ugandan elections early in 2021, have been used to
target dissidents and stifle civic space. Second, governments have also manip-
ulated technology to influence public opinion, especially around elections.
Ilustrating this trend, on June 16, 2021, Facebook announced that it had re-
moved sixty-five Facebook accounts, fifty-two pages, twenty-seven groups, and
thirty-two accounts on Instagram for violating its policy against coordinated
inauthentic behavior.®® Facebook’s investigation linked the coordinated oper-
ation to individuals associated with the Ethiopian government’s Information
Network Security Agency.

Another, broader impact of new technology on human rights relates to the
theft of personal information and its sharing by big tech companies that har-
vest such data to shape the market and people’s political preferences. As Kofi
Yeboah pointed out, the data—conversations, thoughts, decisions, consump-
tion patterns, fears, concerns, and emotions—thus collected “can be used to
inundate citizens with targeted misinformation about political opponents. For
example, one month prior to Kenya’s election, Kenyans woke up to an online
video titled Raila 2020 which communicated that Kenya would become ex-
tremely violent, food would be scarce, there would be water shortages and so
on if Raila Odinga was allowed to be president.”®

There is thus an increasingly urgent need to address the various human
rights issues arising from big tech through measures such as robust data pro-
tection laws and effective regulation of the industry, in line with international
human rights law.

The African Human Rights System Faces
the “Sovereign Backlash”

Under the African Charter, the African Commission on Human and Peoples’
Rights reports to the AU Assembly. While the power of the Assembly to “con-
sider” African Commission reports was delegated to the Executive Council in
2003, in more recent years the Commission’s reports are in practice consid-
ered by the Permanent Representatives Committee (PRC), a body made up of
the permanent representatives of all AU member states.” The growing inter-
est of AU member states, particularly since early 2000s, in closely “consider-
ing” the report by debating its contents has been a welcome development. Un-
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fortunately, it has not been without its downsides. As Frans Viljoen pointed
out, this increased engagement was accompanied by “increasing attempts at
bedeviling and thwarting scrutiny.””! The result has been encroachment on the
power of the Commission.

When the Executive Council was considering the report of the African
Commission in June 2004, Zimbabwe’s foreign minister objected to its pub-
lication on the grounds that his country had not had an opportunity to re-
spond to the Commission’s fact-finding report on it. Anticipating future fric-
tions, the Executive Council withheld authorization for the publication of the
Commission’s entire report. Considering that the African Charter only em-
powers the AU Assembly to “consider’” the report, the withholding of autho-
rization to publish the report lacked firm legal basis and undermined the man-
date of the Commission.

Over the years, the session to consider the African Commission’s report
has become a platform for member states to contest the legitimacy of unfa-
vorable Commission pronouncements on countries’ human rights situations.
The report often triggers a reaction in the overwhelming majority of AU
members. For example, representatives of over thirty member states reacted
to the report submitted during the February 2021 AU Summit. On various
occasions, contestation over the report has been punctuated by acrimony
and heated pushback, with member states insisting that the Commission
review its report to water down unfavorable references or even erase concerns
completely.

In invoking sovereignty and in the resultant pushback against the AU’s pro-
gressive norms and the African human rights system, member states have
been employing the language of “African values.” Such was the case when sev-
eral member states sought a reversal of the Commission’s decision to grant
observer status to the Coalition of African Lesbians (CAL), a South African
gay advocacy civil society organization. In June 2015 this culminated in a de-
cision by the AU’s Executive Council on the Activity Report of the Commis-
sion to withdraw the observer status it had granted to CAL.”? In justifying its
decision, the Executive Council, mirroring the reasoning of cultural conser-
vativism often used by populists, urged “the ACHPR to take into account the
fundamental African values, identity and good traditions,” and expressed its
opposition to the African Commission’s granting of observer status to non-
governmental organizations (NGOs) “who attempt to impose values contrary
to the African values.” This also came at a time of increased campaigning in
parts of Africa by conservative religious groups, notably U.S. evangelical move-
ments (see also Melani McAlister’s chapter 7).
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This has understandably given rise to legitimate concerns that, were this
decision to be implemented, then the Executive Council might have other Af-
rican Commission decisions withdrawn or reversed. CAL and the Centre for
Human Rights of the University of Pretoria filed a joint request for an advi-
sory opinion before the African Court in November 2015, requesting it to pro-
vide an interpretation of the scope of the supervisory powers of the political
organs of the AU vis-a-vis the African Commission.

By the time the African Court declined the request on procedural grounds,
the relationship between the African Commission and some member states was
at a breaking point.”* When the African Commission presented its forty-third
Activity Report at the January 2018 Summit, the issue of CAL became the
flashpoint for member states seeking to severely curtail the Commission’s in-
dependence. The report noted that the decision to grant CAL observer status
was “properly taken” and that it was the duty of the Commission to protect
the rights in the African Charter “without any discrimination because of sta-
tus or other circumstances.” Accusing the Commission of refusing to imple-
ment a clear decision of the Executive Council, several member states floated
a proposal to establish an open-ended committee of the PRC that would be
charged with getting the issue of CAL conclusively finalized and defining cri-
teria for granting observer status to NGOs, as well as addressing other issues
including a revision of the Commission’s working methods, the criteria for the
appointment of its members, development of a code of conduct for the Com-
mission and its members, and the need to adopt appropriate measures to avoid
third-party interference in its work.

Initially, with the issue of CAL having been used to stir homophobic sen-
timents, the proposal received the support of a number of AU member states.
It was accordingly captured as one of the proposals in the PRC’s draft report
on its consideration of the African Commission’s report. However, by the time
the PRC’s report was considered at the AU Executive Council level, successful
diplomatic work by the delegation of the African Commission meant that all
but one of the states that had supported the proposal at the PRC level changed
their position on the establishment of the ad hoc open-ended group. Instead,
the Executive Council decided that the African Commission and the PRC
should convene a joint retreat on the issues affecting the relationship between
the Commission and AU member states. This was held from June 4 to 6, 2018,
in Nairobi, Kenya.

The African Commission avoided the most intrusive measures for which
some AU member states had initially advocated.”” However, the Executive



Geopolitics, Democratic Regression, and “Sovereign Backlash” 297

Council persisted in demanding that the Commission implement its decision
on the withdrawal of CALs observer status. Against the background of wor-
rying developments on the continent—notably the decision of the Southern
Africa Development Community (SADC) to permanently disband the SADC
Tribunal, following a number of unfavorable decisions the subregional court
had adopted against Zimbabwe—the African Commission finally relented and
caved in to this request.”® At its twenty-fourth extraordinary session held from
July 30 to August 8, 2018, the Commission adopted a decision withdrawing
CALs observer status.

Although this regrettable incident led to widespread legitimate condem-
nation of the African Commission by civil society organizations, it has not
stopped the Commission from calling for the protection of the rights of Les-
bian, Gay, Bisexual, Transgender, Intersex, Queer (LGBTIQ) persons, insist-
ing that the rights in the African Charter belong to all human beings irrespec-
tive of their status, and that violating the rights of LGBTIQ persons on
account of their status would be contrary to the Charter’s standards.

This type of backlash is not unique to the African Commission. The Afri-
can Court has faced a similar challenge. In response to various unfavorable
decisions it took, four out of the ten states parties to the Court Protocol that
made up the Article 34(6) declaration have withdrawn their declaration,
thereby denying their citizens direct access to the Court. In its 2020 report on
the state of the African human rights institutions, Amnesty International char-
acterized this development as “threatening to push the [Court] towards the
edge of an existential crisis.”’” Out of the thirty states that ratified the Court
Protocol, only Benin, Burkina Faso, Céte d’Ivoire, Gambia, Ghana, Malawi,
Mali, Rwanda, Tanzania, and Tunisia have made the declaration under Arti-
cle 34(6) accepting the Court’s competence to receive cases directly from in-
dividuals and NGOs. Direct access previously accounted for nearly all the cases
that the Court had received from individuals and NGOs.”®

The Court had started to face a backlash in 2016. Following its decision
with respect to Ingabire Victoire Umuboza v. Republic of Rwanda, Rwanda with-
drew its Article 34(6) declaration, arguing that it “was being exploited and used
contrary to the intention behind its making” by providing a platform for “con-
victed genocide fugitives.” Rwanda also raised the issue of the human rights
bodies attempting to operate like appellate courts, hence exceeding their author-
ity. In 2019, Tanzania, the host of the Court, followed suit under the authoritar-
ian drift of the administration of President John Magufuli. While the vast
majority of cases with the African Court are from Tanzania, its withdrawal
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seems to have been inspired as much by the issue of the Court seemingly op-
erating as an appellate court reviewing the decision of national courts as by
the unfavorability of its decisions of the state.

In April 2020, two other countries, Benin and Céte d’Ivoire, announced
the withdrawal of their Article 34(6) declarations. Both used the sovereignty
justification for their decision. Benin accused the Court of “interfer[ence] in
issues related to state sovereignty and issues that do not fall within its jurisdic-
tion.” Similarly, Céte d’Ivoire argued the Court’s “serious and intolerable” ac-
tions not only undermine its sovereignty but are also “likely to cause a serious
disturbance of the internal legal order of State” and to “undermine the foun-

dations of the rule of law by establishing genuine legal uncertainty.”

Conclusion

The African human rights system still plays a key role in supporting the ef-
forts of national institutions and civil society organizations to create the con-
ditions for the enjoyment of human and peoples’ rights and to hold perpetra-
tors of human rights violations accountable. By developing new and powerful
bodies of precedence and jurisprudence, as well as through advocacy and pro-
motion, and the documentation and condemnation of incidents of human
rights violations, the system has proven wrong those who thought that it was
too weak to hold states accountable. Despite serious challenges to the protec-
tion of human rights, it has contributed to the widespread and increasing ac-
ceptance of human and peoples’ rights on the continent.

In recent years, this system has sought to address existing and emerging
human rights challenges in the face of the deteriorating political and security
situation across the continent and the added pressure of global trends. The re-
gression of democratization has weakened the support of states and the politi-
cal and institutional context for the effective promotion and protection of
human rights. These conditions underscore the necessity for the African human
rights institutions to expose and condemn violations, including attacks against
civil society, opposition groups, and the media. They should also deepen their
engagement and close working relationship with national human rights com-
missions and other constitutional bodies such as ombudspersons, electoral
commissions, and police oversight bodies. As recent experiences of the role of
the judiciary in Kenya, Malawi, South Africa, and Zimbabwe have shown, the
African human rights system can also contribute to arresting democratic back-

sliding in Africa by supporting and leveraging the role of the judiciary.”’
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There is also a need to leverage and systematically support the role of civil
society organizations and the Network of African National Human Rights In-
stitutions. Apart from supporting one another and enhancing their coordina-
tion within the AU framework, including through the African Governance
Architecture, the African human rights institutions could safeguard the space
for their effective operation by working closely with states willing and able to
lend diplomatic support for their work. Within the context of the AU, they
should adopt a coordinated approach to engagement in the AU institutional
reform process to ensure that their independence and autonomy are safeguarded
and their capacity and working arrangements are strengthened. They should
also use and expand existing mechanisms for dialogue with AU policy bodies
and member states, which are critical channels for addressing the situation in
which recent reversals have been witnessed.

Despite the challenge of exerting the level of influence required to change
the conditions that result in increased conflict and insecurity, the African
human rights institutions should use all available avenues to ensure that human
rights violations in conflict situations are addressed. They can do this by sup-
porting, participating in, and initiating the deployment of human rights mon-
itors and fact-finding missions and commissions of inquiry to investigate
human rights violations in conflict situations. The African Commission’s ex-
perience in undertaking a human rights investigation in Burundi in 2015, and
its recent establishment of a Commission of Inquiry on the Situation in Ti-
gray, Ethiopia, serve as useful precedents to learn how best to initiate and de-
ploy such mechanisms. At the institutional level, states and activists need to
build on the consultative meeting between the African Commission and the
AU Peace and Security Council (PSC) and that between the Child Rights
Committee and the PSC. As highlighted in the African Commission’s study,
this should in particular lead to a more systematic consideration of the human
rights dimension of conflicts in the PSC’s deliberations and policy decisions
on each conflict situation with which it engages.®’

Generally, it is critical that the African human rights institutions elevate
their game in the promotion and protection of human and peoples’ rights by
ensuring that their actions always have a solid technical and legal basis and
resonate with the needs of the public; this will help to limit the impact of their
exposure to attacks that could severely erode their role. Additionally, apart from
enhancing complementarity among themselves and with international bodies,
including through joint actions, African human rights institutions should work
to raise their public profile and enhance their support base among the African
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public. Equally important are the quality and intensity of their outreach to
state actors, and the close working relationships that they maintain with inde-
pendent national human rights institutions. In terms of the contemporary
global trends challenging human rights, as I have pointed out elsewhere, “There
is no other time than today for the regional and global multilateral platforms
to elevate their role and importantly forge ever stronger partnership in uphold-
ing the ideals of human and peoples’ rights.”®!

The public legitimacy of the human rights system also depends on the extent
to which it addresses the challenges of crippling poverty and inequality affecting
the majority of the population suffering from increasingly systematic socioeco-
nomic deprivation. There is a need to expand the approach to human rights
work beyond court litigation and reactive expressions of outrage. Equally impor-
tant is prioritizing the focus on the promotion and fulfillment of socioeconomic
rights. As Mark Malloch-Brown aptly observes, governments, multilateral
organizations, and civil society need “to address the challenges people actually
face, looking beyond narrow political rights to address the deeper causes of eco-
nomic and social exclusion.”®* This will be the key factor determining whether
people’s faith in human rights and the international and regional institutions
built to defend them will deepen or suffer further erosion in the years to come.
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THIRTEEN

Human Rights and Geopolities
in the Middle East, North Africa,
and Afghanistan

ASLI U. BALI

The twentieth anniversary of the September 11 attacks offered a searing re-
minder that they resulted in a “double tragedy”—the loss of life caused directly
by the attacks and the resulting U.S. wars and interventions that engulfed in
violence so much of the Middle East and North Africa (MENA) region, broadly
construed here to include territories from Afghanistan to Morocco. An ava-
lanche of commentary on the anniversary and the “global war on terror” (or
GWoT) converged around a narrative of despair. The wars in Afghanistan and
Iraq were both effectively lost by the United States while the GWoT spread from
South Asia into the MENA region to little effect in terms of addressing the long-
term challenge of terrorism.? Instead, these wars laid waste to the human capital
and physical infrastructure of country after country across a large swath of the
Muslim world.> Groups like al Qaeda and the Islamic State proliferated in this
same expanse, often as a direct consequence of the attempts to destroy them, as
wars weakened the states in the region and errant drone strikes motivated new
generations to coalesce around jihadi resistance.* Amid the chaos and violence
of two decades of counterterrorism and war—and the calamitous withdrawal
from Afghanistan—a human rights agenda that at the close of the twentieth
century had gained ground globally was dramatically set back, nowhere more
definitively than in the Muslim world and the MENA region.
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While the lasting impact of the violence visited on—and spawned within—
the region as a consequence of the “war on terror” cannot be overstated, it
would also be wrong to overlook another critical anniversary. In the long term,
the MENA region may come to be more profoundly transformed as a conse-
quence of internal dynamics set in relief by the Arab uprisings a decade ago
(and similar grassroots mobilizations in the Iranian Green Movement and the
Turkish Gezi Park protests) than by the churning brutality of the GWoT.> The
mass mobilizations in the streets of almost all major Arab capitals was an
important turning point that marked the end of what had appeared to be a
relatively stable postcolonial social and political status quo. Unable to sustain
their end of an authoritarian social contract—one that traded socioeconomic
development for public quiescence—autocratic republics and despotic mon-
archies suddenly faced the real possibility of overthrow by largely nonviolent,
popular uprisings.® The old repertoire of painting opponents as terrorists and
repression as counterterrorism faltered as the middle classes joined protests that
grew large enough to overwhelm security forces.

Of course, some regimes doubled down on coercion, committing massa-
cres in full public view.” In those cases, unarmed protests were gradually trans-
formed into armed insurgencies and eventually civil conflicts that a decade
later continue to rage in Syria, Yemen, and Libya. But elsewhere, the uprisings
demonstrated for the first time just how fragile the sclerotic authoritarian re-
gimes of the region had become. Where the military and security forces de-
fected from the regime or at least became willing to dispense with the figure-
heads who were the focal points of protests—as in Tunisia and Egypt—Dbarriers
of fear and habits of acquiescence were broken seemingly overnight. The over-
throw of long-ruling authoritarian presidents like Zinedine Ben Ali and Hosni
Mubarak precipitated some immediate changes, but it will only be in the long
run that the true measure of the events that unfolded in 2011 can be assessed.®

The Arab uprisings were significant in part because indigenous actors seized
control of the narrative and defied the stultifying repression of the counterter-
rorism frame. These popular mobilizations occurred spontaneously, transcended
borders and diffused a set of demands across the region that were formulated
bottom-up rather than through borrowed Western framings and donor tute-
lage.” They were also significant because they exposed in a stark way the ebbing
U.S. commitment to the region and the increasingly hollow rhetoric of human
rights and democracy emanating from the West more generally. Rather than
supporting prodemocratic popular uprisings, the United States and the Euro-
pean Union (EU) took a selective approach, supporting the overthrow of anti-
Western regimes but looking to shore up authoritarian allies, especially in the



310 ASLI U. BALI

Gulf® The French response to the Tunisian uprising, like the U.S. response to
events in Egypt, was overtaken by the momentum of protesters, but the con-
sternation at the ouster of reliable allies was unmistakable and bore little resem-
blance to the decades-long purported advocacy of democratization by Western
actors."! None of this was lost on public opinion in the region, any more than
the subsequent disavowal of human rights obligations when refugees flecing
conflicts in Libya and Syria threatened to arrive on European shores.

The Human Rights and Humanitarian Situation
Ten Years after the Uprisings

The decade since 2011 has seen a decline in the human security landscape across
the region.”” Water scarcity and climate change have affected the region deeply,
with Yemen’s capital, Sana’a, projected to become the first major city to run
dry.”® The rise of authoritarian surveillance tools in an age of social media and
the proliferation of drone technologies and cyber weaponry across the region
have been other factors in closing political space and making civilian popu-
lations more vulnerable—as Thompson Chengeta describes in chapter 9.1
Finally, the COVID-19 pandemic and the inadequacy of the region’s health
infrastructure—from shortages of basic personal protective equipment for med-
ical workers to an inability to obtain vaccines—has underscored the fundamen-
tal failure of MENA states to provide for the well-being of their peoples.” Taken
together, war, drought, deprivation, and inequality have produced a large-scale
migration crisis, with millions displaced and seeking to flee the region. More-
over, regional stability has continued to deteriorate owing to the metastasizing
GWoT violence in Iraq and Afghanistan and the civil conflicts in Syria, Libya,
and Yemen. Following the North Atlantic Treaty Organization (NATO) inter-
vention in Libya, not only North Africa but also the Sahel region came to be
awash in weapons, besieged by warring factions and Islamist militias and funda-
mentally destabilized by the collapse of the Libyan state and economy.' In Syria,
the civil conflict was exacerbated by spillover effects from Iraq and was quickly
transformed into a proxy war with arms and funds pouring in from the Gulf
and the West, the rise of the Islamic State group, and an aerial counterterrorism
campaign that produced devastation from Mosul in Iraq to Raqqa in Syria.”
Finally, in Yemen, Saudi-United Arab Emirates (UAE) intervention, with the
support of the United States and the United Kingdom, has produced one of the
most severe humanitarian crises of the twenty-first century.®

While humanitarian crises and violence in the region have been exacerbated

by ongoing direct and indirect Western intervention, successive U.S. admin-
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istrations and their allies have signaled waning interest in the region as geopo-
litical competition shifts to East Asia."” The low probability that any other
global powers—whether the EU, Russia, or China—will seek to fully replace
the United States in propping up a failing regional order means that on the
geopolitical front far-reaching changes in the MENA region are inevitable.?’
Notwithstanding the wars, authoritarian retrenchment, and dystopian in-
equality now characterizing the region, a reduced Western presence, espe-
cially if it means declining American support for pro-Western autocrats, may
provide a precarious window of opportunity for bottom-up transformation.
Acting on that opportunity will prove challenging, to say the least. The Tu-
nisian case illustrates well the perilous circumstances of postauthoritarian
transitions.”! Even a successful democratic uprising cannot reverse overnight
long-accumulated human rights deficits and inequalities. The risk of authori-
tarian reversion remains ever-present.”? In particular, the failure to address so-
cioeconomic grievances—that is, the immense shortfall in meeting the eco-
nomic and social rights of the region’s growing population—endangers any
project that pursues political liberalization but does not tackle yawning in-
equalities. At the same time the decade of democratic developments in Tuni-
sia is at least suggestive of the possibility of alternative, postauthoritarian tra-
jectories as well, particularly if these developments could be paired with a social
agenda that enjoys international support and economic assistance.? If the do-
mestic movements that have emerged across the region in the last decade de-
manding rights, dignity, and freedom find a way to translate nascent oppor-
tunities into the energetic action that will create a tipping point, the conditions
for new configurations of political authority and social rights may yet emerge.
Is human rights the right framework for attempts to turn the page on the
MENA region’s decades of repression, violence, climate-related crises, and im-
poverishment? The question remains open. On the one hand, developments at
the multilateral level and among key actors may mean that a more capacious
framework of economic and social rights—one that encompasses robust in-
ternational obligations to address global rights to health, a clean environment,
adequate water, and sustainable development more generally—is now emerg-
ing.?4 The growing consensus about the magnitude of global challenges, and a
generation of progressive activism, have reshaped the debates in the United
Nations’ (UN’s) corridors in Geneva. On the other hand, this change may
come too late to resuscitate the damaged credibility of human rights as a nor-
mative framework in the MENA, especially given inconsistent international
commitment to supporting human rights in the region.”> Moreover, without a
massive injection of humanitarian assistance—perhaps as a form of reparative
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justice for decades of plunder and sponsorship of regional autocrats—new
commitments to economic and social rights at the international level will mean
little to the drought-stricken, conflict-ridden de-development that has put at
risk the subsistence of populations across the region. The magnitude of these
crises can make human rights frameworks seem toothless.

Perceptions of international human rights frameworks in the region are also
tainted by the double standards with which they have been applied: some of the
worst abusers have long been shielded from scrutiny by their Western sponsors
while crippling sanctions have been imposed on anti-Western actors even dur-
ing the pandemic.?® The resistance to holding Saudi Arabia’s reckless Crown
Prince to account for flagrant human rights violations while imposing sanctions
on Iran—affecting access to medical supplies in the midst of the pandemic—
neatly illustrates this dynamic. Still, human rights is also part of the vernacular
of popular demands in the region. Whether protesting against impunity for
domestic violence in Recep Tayyip Erdogan’s Turkey or the failure of account-
ability following the immense explosion in the port of Beirut, or police brutality
in Abdel Fattah al-Sisi’s Egypt, the region’s protesters continue to frame their
grievances in the language of human rights.”” Events in Sudan and Algeria in
2019-2020, the collapse of the long-standing order in Lebanon, and continuing
expressions of grassroots indignation in Iraq, all suggest the latent possibility of
renewed uprisings.”® Such mobilizations, in turn, harbor transformative poten-
tial for the better realization of human rights in the region.

The rest of this chapter offers a brief overview of the current human rights
situation in the Middle East and North Africa and considers how the upris-
ings have affected understandings of human rights in the region. If the upris-
ings gave voice to popular demands for regime accountability, the absence of
accountability a decade later attests to the failure of existing international
human rights mechanisms to impose a meaningful framework of responsibil-
ity even in the most extreme cases, such as the atrocities in Syria, the plunder-
ing of Libya, or the proxy wars in Yemen. The chapter concludes with a con-
sideration of the ways in which geopolitical factors have inhibited the realization
of human rights progress in the region, using the example of the Afghanistan
withdrawal to illustrate the perverse dynamics of Western intervention and ad-
vocacy for human rights. With the West now pivoting away from the MENA
region, the question remains whether international actors will support the hu-
manitarian assistance and multilateral conflict resolution that is a prerequisite
for the pursuit of human rights in the region.
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Internal Challenges to Human Rights
in the MENA Region

The Middle East and North Africa remain notoriously inhospitable to a bind-
ing regional human rights framework. Like Asia—and unlike Europe, the
Americas, and Africa—the Middle East has no binding regional human rights
law, though two regional human rights instruments have been drafted, one
by the members of the Organization of the Islamic Conference (OIC) and an-
other by the League of Arab States.?” In addition, some of the North African
countries—including Algeria, Egypt, Libya, and Tunisia, but not Morocco—
are signatories of the African Charter on Human and Peoples’ Rights, and thus
technically subject to the jurisdiction of the African Commission on Human and
Peoples’ Rights (African Commission) and the African Court of Human
and Peoples’ Rights (African Court), though they have been less engaged
with the African human rights system than sub-Saharan African countries.*
Most countries in the region are also parties to the core multilateral human
rights treaties, including the International Bill of Rights comprising the Inter-
national Covenant on Civil and Political Rights (ICCPR) and the Interna-
tional Covenant on Economic, Social, and Cultural Rights (ICESCR).*! Ad-
ditional international human rights instruments addressing protections for
the rights of women and children and the prevention and prohibition of tor-
ture have also been widely ratified by the states of the region, albeit with sig-
nificant packages of reservations concerning specific provisions.** Thus the
core binding framework for human rights in the region is the multilateral
human rights system centered on the United Nations Human Rights Council
and the various treaty bodies associated with the international human rights
instruments ratified by the countries of the region. Though the UN system, as
well as major transnational human rights organizations like Human Rights
Watch and Amnesty International, do extensive reporting on human rights in
the Middle East, there is no regional or international enforcement mechanism
empowered to adjudicate human rights claims that emerge from the region.?

The challenges to human rights in the Middle East are as formidable as
the available enforcement mechanisms are weak. For two decades, the war on
terror has provided a framework that strengthens the hands of authoritarian
governments in the region at the expense of human rights.>* And in the last
decade, every country where protests occurred during the Arab uprisings has
experienced a significant deterioration in its human rights record.? Peaceful
protests in Syria gave way to an armed revolt met by brutal repression by the
regime of Bashar al-Assad, resulting in the deaths of hundreds of thousands
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and the displacement of millions.>® The uprisings in Libya and Yemen, while
very different in their initial trajectories, have degenerated into vicious civil
wars that have devastated the population, brought on famine conditions, and
eviscerated hopes for a democratic transition or the protection of human
rights—all of which is further exacerbated by the global pandemic.?” Else-
where, for instance in Egypt and Bahrain, early achievements by protesters
were followed by counterrevolutionary repression and the ratcheting up of the
authoritarian police states ruling the countries.?® The GWoT provided the pre-
text of counterterrorism as cover for escalating crackdowns on opposition
groups.’” The monarchies of the region—in the Gulf, Jordan, and Morocco—
faced more muted protests that were met in each country by a mix of accom-
modation and repression.“’ Ultimately, protests have not resulted in political
liberalization, nor have they reined in counterterrorism depredations or forced
any of these governments to tackle the destabilizing levels of socioeconomic
inequality in their countries. Today, alongside regime violence, the health and
well-being of citizens across the region are threatened by high unemployment,
lack of economic opportunity and growing immiseration, tied to climate
change—driven water scarcity as well as state mismanagement of the agricul-
ture sector, and wide-ranging corruption in public services.!

The crisis in economic and social rights is especially striking for a region that
has considerable resources. Oil wealth continues to be a source of revenue for
the Gulf Cooperation Council (GCC) countries and remittances for other parts
of the region, though even the GCC states have struggled with the effects of
climate change and the impact of a pandemic-related decline in oil demand.*?
Elsewhere in the region, a combination of population growth, privatization,
and corruption has led to growing inequality and unsustainable levels of unem-
ployment, as wealth is concentrated in fewer hands and a larger proportion of
the society experiences declining standards of living from one generation to the
next.®3 Thus, it is no surprise that citizens across the region describe economic
deprivation as the leading human rights issue in their country and corruption as
a major cause of political unrest and deteriorating rights.** Another long-
standing problem that contributes to economic malaise is the failure to protect
women’s rights, with little progress on reforms in family, labor, criminal, and
nationality laws that entrench de jure discrimination against women.®®

Underlying the dire state of human rights in the MENA region is the
abiding reality of authoritarian rule. Far from addressing demands for reform,
authoritarianism is resurgent in much of the region, with citizens experienc-
ing a marked decline in political freedoms including freedom of speech, as-
sembly, and expression.® Violence is endemic even in the countries not expe-
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riencing armed conflict: abductions, torture, killings of journalists and political
opponents, police brutality, extrajudicial killing, summary executions, and vi-
olent crackdowns on peaceful protest all remain depressingly common across
the region.” There is a widespread perception that Western actors are contrib-
uting to this dire picture with tacit or even explicit support for authoritarian
actors and a willingness to turn a blind eye to depredations committed in the
name of counterterrorism.”® The situation is even more drastic in countries
engulfed by war—Libya, Syria, and Yemen—where violations of interna-
tional humanitarian law involve the daily targeting of civilians in mass at-
tacks, producing casualties numbering in the tens or even hundreds of thou-
sands, and counterterrorism pretexts have transformed local conflicts into
geopolitical proxy wars. Finally, the rare democracies of the region have also
witnessed bouts of escalating state violence presented as counterterrorism—
such as the Israeli strikes on Gaza in 2021 and Turkish military action against
Kurdish groups in the country’s southeast in 2015—as well as democratic
erosion or backsliding.”” In short, few regions can compete with the MENA
in terms of an overall deterioration in protection of human rights in the twenty-
first century.

The Afterlives of the Uprisings

Despite this bleak portrait, however, there is real ferment in the region around
a human rights agenda. At least one analyst has argued that the Arab upris-
ings “can be viewed as the world’s first human rights revolution.”° The trans-
national wave of protest movements was galvanized by demands for human
rights in a Middle Eastern vernacular. The specific demands that reverberated
across the region—for dignity, bread, and justice—represent a grassroots ar-
ticulation of a fundamental human rights framework, underscoring the indi-
visibility of civil, political, economic, and social rights.”! Fed up with counter-
terrorism frameworks legitimizing state repression and the corruption and
economic mismanagement that blight the prospects of ordinary people, the
uprisings asserted popular demands in a rights-based register. Yet implicit in
the uprisings was also a critique of Western human rights advocacy that cleaves
civil and political rights—and the agenda of promoting good governance and
democracy—from economic and social rights. The core, shared assessment of
publics across the region from Tunis to Sana’a was that regimes that failed to
deliver socioeconomic rights to their populations must fall. In the wake of the
uprisings, the failure to meet popular demands for a decent standard of living

remains a source of profound destabilization for the region’s autocracies.”
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That the protests were neither led (nor in many cases even joined) by Is-
lamists is also telling.’® Demands to overthrow authoritarians like Ben Ali and
Mubarak were not grounded in political Islam but in basic demands for human
dignity. The reflexive habit of presenting domestic dissent as Islamist menace
was, accordingly, unavailable to the autocratic regimes confronting uprisings.
Though many resorted to repression to foreclose political change, the tired
scripts of counterterrorism no longer provide the same mantle of authoritar-
ian legitimacy they did before 2011.

The uprisings focused attention on the real sources of popular dissatisfac-
tion in the MENA region. The pro-Western regimes were destabilized not out
of anti-imperialism or an embrace of political Islam, but because they governed
through coercion and were unable to deliver the prerequisites for realizing basic
human rights. The Taliban, which took power in Afghanistan in the midst of
the American withdrawal, would do well to heed this basic reality. The region’s
corrupt, pro-Western regimes are brittle and unstable because of their brutal
and incompetent record of governance. Opportunistic actors—from Sisi in
Egypt and Kais Saied in Tunisia to the Taliban in Afghanistan—may be able
to seize power in a context of destabilization and widespread public discon-
tent with the status quo, but their own governments will be equally unstable,
dependent on coercion, and unable to deliver socioeconomic growth unless
they address the failings of the prior regime. Analysts across the spectrum cau-
tion that governing is more difficult than conquest in the case of Afghanistan,
and the same is true across the MENA region.* Governing requires securing
the basic human rights of the population, whatever the regime type and geopo-
litical orientation; the alternative is ongoing instability.

This basic insight was memorably given voice during the Arab uprisings
by popular chants that spread across the region’s borders. The language of
human rights was explicitly deployed by citizen-led movements for a range of
reasons. First, universality as a characteristic of human rights has a resonance
that captures the imagination of publics and enables them to convey the tran-
scendent character of their demands. The basic idea that we are 2// entitled to
certain rights regardless of where we live and who governs is intuitively ap-
pealing and facilitates the broad diffusion of human rights frameworks. Sec-
ond, the transnational character of human rights claims enabled local move-
ments to make demands that were globally legible. The conscious invocation
of human rights and creative public campaigns using humor, graphic arts, and
social media to project demands internationally enabled protesters both to con-
vey the legitimacy of their anti-authoritarian uprisings and to seek the protec-
tion offered by global media coverage of their regimes’ responses. Finally, the
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embrace of human rights articulations by protesters enabled them to resist re-
gime efforts to characterize their movements as terrorist or insurgent mobili-
zations, seizing the high ground in the battle over global public relations.

The result of the prodemocratic and prohuman rights character of the up-
risings was that Western governments had a difficult time coming to the aid
of their authoritarian clients as these sought to repress citizen revolts. From
initial French efforts to support Ben Ali’s authoritarian regime to American
ambivalence in response to the Egyptian uprising against Mubarak, Western
governments repeatedly found themselves on the “wrong side of history” as
decades of purported democracy promotion suddenly faltered in the face of
an anti-authoritarian mass mobilization.”® In the end, half-hearted efforts to
steady Ben Ali’s regime gave way as the Tunisian military’s decision to stand
aside ensured its fall, while Mubarak’s allies—led by the United States—
secured a caretaker role for the Egyptian military once it became clear that
the president had to go. Rather than invoking human rights, Western powers
limited themselves to calls for an “orderly transition,” widely seen in the re-
gion as code for a tightly orchestrated transfer of power that would maintain
the existing geopolitical balance of power.’® The key priority conveyed by this
framing was that the uprisings should not alter the pro-Western character of
Arab regimes in transition. By contrast, where regimes that were not solidly in
the Western camp became destabilized—such as in Syria or Libya—full-
throated support for protesters and regime change was the order of the day
among Western capitals.

The legacy of these double standards has profoundly marked the MENA
region. In particular, the decision by the UN Security Council, with U.S. lead-
ership under the administration of President Barack Obama, to intervene in
Libya, followed by the failure to authorize similar multilateral intervention in
Syria, put paid to the doctrine of the “responsibility to protect,” and bred cyni-
cism across the region about the human rights pieties of the West.”” Indeed,
the intervention in Libya vividly illustrated the destabilizing quality of the pre-
vailing geopolitical order that defined the MENA region, and the way it
undermined human rights. Pax Americana after September 11 came with a
belligerent swagger that did more to destabilize the region than maintain order.
With Libya, the Security Council became an instrument for an intervention
that tarnished the image of multilateralism with the brush of NATO-led re-
gime change.’® A decade on, neither UN initiatives nor U.S. priorities enjoy
the influence they once did in the region, opening the door to a geopolitical
reordering with potentially far-reaching implications for human rights. These
trends have been further cemented by the withdrawal from Afghanistan, seen
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as a full American retreat from the region and even as a capitulation to actors
once reviled for their records of human rights abuse.””

Europe’s reputation has not fared much better over the decade since the up-
risings. The European response to Syrian refugees, as one example, represented
another nadir in Western human rights credibility. The massive flow of Syrian
refugees into neighboring MENA countries from 2011 to 2015 was never recog-
nized as a “crisis” by European actors, so long as migration could be limited to
the eastern Mediterranean. After millions of displaced Syrians had been ab-
sorbed by countries such as Lebanon, Jordan, and Turkey with little interna-
tional assistance or European attention, the summer of 2015 suddenly witnessed
a global panic when refugees reached European shores.®® The result was an ob-
ject lesson in the limits of Western humanitarianism. Lebanon, with a popula-
tion of under four million, found itself hosting over a million Syrian refugees by
2014, at a time when Western countries systematically failed to meet their finan-
cial pledges to humanitarian relief efforts coordinated through the UN.®! Yet
when a similar number of refugees arrived in Europe—where the population is
over one hundred times greater than Lebanon’s—the unraveling of refugee pro-
tocols and the stark refusal of wealthy capitals to absorb even small numbers of
displaced people exposed the racial biases and shallow commitments of Euro-
pean countries accustomed to lecturing their neighbors on human rights.®?

From the perspective of geopolitics and human rights, the Arab uprisings
and their aftermath have left a dual legacy. The uprisings demonstrated that
the human rights paradigm has substantial traction at the grassroots level
among Middle Eastern publics. At the same time, faith in the formal interna-
tional human rights machinery at the United Nations is at an all-time low,
and human rights rhetoric from Western capitals retains little leverage. Whether
considering the ransom paid by Europe to Turkey and the Libyan Coast Guard
to deter migrants—by warehousing them at best and enslaving them at
worst®—or the betrayal of Afghan allies literally cast off by Western evacua-
tion efforts,®* the region’s publics view normative claims from the West with
a skepticism that may become fatal to international human rights frameworks

and the organizations that promote them.

Geopolitical Obstacles to Progress on Human Rights
in the MENA Region

The above survey of the state of human rights in the MENA countries makes
clear that the geopolitical significance of the region has had an adverse effect
on the realization of rights for those who live there. A decade into the “war on



Human Rights and Geopolitics 319

terror,” even those countries not subject to invasion and occupation had been
disfigured by counterterrorist violence. The authoritarian police states of the
region eagerly repurposed counterterrorism to their own ends, targeting dis-
sidents and opponents with the same treatment that the United States meted
out to its adversaries. Regime circles grew richer and better equipped—
corruption was fueled by ever-growing counterterrorism budgets®—while
those outside those cliques confronted impoverishment as economies faltered.
Out of this decade-long escalation of violence and inequality emerged the up-
risings that swept the region. If the geopolitics of the GWoT contributed to
these uprisings, a decade later it is the selective U.S. disengagement from the
MENA region that will scramble the internal distribution of power there and
its relation to the broader regions to which it remains connected, from Europe
to the Indian Ocean to the Horn of Africa.

Twenty years after the United States and NATO invaded Afghanistan, the
sudden withdrawal and the collapse of the Afghan government has definitively
undercut the perceived reliability of Western commitments to stability and the
defense of human rights in the region. Allies and adversaries alike understand
that U.S. foreign policy doctrine has shifted away from high-minded rhetorical
support for human rights—including women’s rights—to a focus on the nar-
rower “national security interests of the American people.”® The initial decision
to withdraw from Afghanistan—and to negotiate with the Taliban to the ex-
clusion of the government of then-Afghan president Ashraf Ghani—may have
been taken by the Trump administration, but President Joe Biden chose to fol-
low and engaged in little consultation with allies. In the Middle East, the mes-
sage received is that the U.S. commitment to regional alliances has become
more tenuous.”’ The Biden administration may not be using the “America First”
label, but it has embraced a transactional approach to foreign policy.*®

The Western pivot away from the MENA region creates a void that will be
filled by new forms of geopolitical competition within and beyond it. On the
one hand, Israel, Saudi Arabia, the United Arab Emirates, Iran, Qatar, and
Turkey are immersed in intense intraregional competition that has exacerbated
sectarian divisions and fueled the region’s proxy wars.”” On the other hand,
external powers—particularly Russia and China, but perhaps increasingly also
India and Pakistan—may become more active in the region.”® If Afghanistan
serves as a testing ground for a new geopolitical framing of the MENA, for now
it seems that the non-Western external powers are content to hedge their bets.
On the one hand, China, Turkey, and Iran may engage to a limited extent with
the new Afghan regime both to avoid a destabilizing collapse and to assert a
potential role in shaping new trade routes and access to natural resources.”! At
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the same time, none of these powers seems keen to assume principal responsi-
bility for maintaining order or countering terrorism or narcotics trafficking in
the country. Understanding the implications of this new geopolitical context
for human rights requires contextualizing the significance of the withdrawal
from Afghanistan.

To the extent that this withdrawal marks a repudiation of the liberal inter-
nationalist model of intervention and nation-building, there has been much
concern that it also sounds a death knell for human rights.”? Yet it is worth
remembering that from the neocon project of regime change to the neoliberal
effort to rebuild so-called failed states, over a quarter century of interventions
in the MENA countries have left most of their targets worse off as false prom-
ises have ended in bitter recriminations, from Somalia to Iraq to Afghanistan.
Against this backdrop of failed intervention, the significance of the Afghan
withdrawal for human rights in the region may not be as dire as feared. Put
simply: if military interventions cost tens of thousands of civilian lives (based
on conservative estimates) without producing stable or secure states, then aban-
doning such interventionism may have some counterintuitive benefits.

This leads directly to the second core implication of the Afghanistan with-
drawal: while the United States long touted its commitments to human rights—
and notably women’s rights—in Afghanistan, the sidelining of this agenda in
favor of other geopolitical imperatives has been a constant. The speed of the
withdrawal and the prioritization of securing Western citizens without put-
ting in place a plan to protect local Afghan allies was only the most recent
reminder of underlying U.S. priorities.”? The West’s half-hearted commitment
to human rights in Afghanistan raised and then dashed expectations in ways
that may have left local communities worse off in the short run and deeply
skeptical about the international human rights agenda in the long run. In the
end, the withdrawal has left Afghans to their own resources to find ways to
protect human rights on the ground without Western support.”* While the
scenes of chaos, desperation, and panic at the end of August bode ill for the
immediate protection of human rights in the country, in the medium term
the withdrawal of Western militaries and nongovernmental organizations
(NGOs) may create the space for indigenous civil society to develop local pri-
orities and resources with respect to protecting rights, however they may be
framed. After all, human rights require, at a minimum, the very basics of se-
curity and stability that have been denied to most Afghans in over four de-
cades of externally driven war on their territory. The rapid rise of a new gov-
ernment with local sources of support in the midst of the American withdrawal
may paradoxically be a hopeful sign in the longer term for securing a prereq-
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uisite for realizing human rights: an end to war. While few expect the Taliban
to establish a rights-respecting government, reducing armed conflict would
constitute an improvement for the human rights of civilians in many parts of
the country outside the capital, despite the painful backsliding on women’s
rights.”> Moreover, it has been widely reported that the Taliban consolidated
control over the territory through local political bargains, which may result in
forms of accountability to the rural and provincial parts of Afghanistan that
were long absent from the Kabul-centered governance of the past twenty years.”®

On the other hand, whatever the course of events on the ground in Afghan-
istan, the country will remain trapped in a set of geopolitical framings that will
have a significant impact on its human rights trajectory. Alongside the shallow
Western commitment to human rights in the region, geopolitical obstacles to
realizing those rights are also exemplified by the experience in Afghanistan.
First, there is a real risk that the United States will respond to military defeat by
inflicting economic punishment on its former adversary, the Taliban.”” Going
beyond an asset freeze by, for example, designating the Taliban, now the de
facto government of Afghanistan, as a foreign terrorist organization would be a
form of economic warfare, strangling the country, cutting aid delivery, block-
ing trade, and impeding the ability of ordinary Afghans to access essential im-
ported goods. Steps along these lines would arguably be an even greater endur-
ing betrayal of the Afghan people than the chaotic withdrawal itself, impairing
economic recovery and accelerating a mass exodus of refugees. Afghanistan is a
poor country; much of its GDP over the past twenty years has depended on
donors,” half the population faces food shortages—including over three mil-
lion children experiencing severe malnutrition—and millions have been inter-
nally displaced. As Adam Tooze has argued, what Afghanistan needs is an
“amply funded multilateral humanitarian effort to ensure life can continue as
far as possible and millions of people are preserved from disaster.””?

Beyond the threat of punitive sanctions, all the factors that undermine
human rights across the whole region are also in play in Afghanistan. These
include the possibility of new nonstate actors challenging Taliban control, con-
tinued counterterrorism airstrikes by Western forces, geopolitical competition
resulting in proxy wars, the ravages of climate change, the unequal global re-
sponse to the pandemic, and the rush to stave off a migration crisis by placing
physical obstacles in the way of desperate people seeking to flee. With the Tali-
ban government cut off from Afghan sovereign assets and facing sanctions, the
escalating humanitarian crisis in the country is just the most recent example of
the risk of man-made famine in the region.®” That these starvation conditions

have been externally imposed in countries such as Yemen and Afghanistan in
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the midst of a global pandemic only underscores the degree to which the epi-
demic of human rights abuse in the Middle East is tied to geopolitical factors.®!

Over the past decade, the return of great-power proxy wars—notably in
Syria and Yemen—has disproportionately affected the MENA region. The
withdrawal from Afghanistan may accelerate this trend, with the decrease of
the U.S. appetite for extended deployments and the intensification of strategic
competition. As China expresses interest in Afghan trade routes and rare earth
minerals,® the Biden administration’s avowed commitment to “over the hori-
zon” defense strategies may mean a doubling down on drone strikes and cyber
intervention, arming local proxies to counter Chinese influence without offer-
ing alternative sources of Western investment.*> Indeed, even in the midst of
the U.S. withdrawal, there remained the risk that leaving Afghanistan might
mark the beginning of a new chapter of the “forever war.” The rise of private
military security contractors, the impact of digital technologies, unmanned
weaponry and cyber warfare, and competition with China are all aggravating
factors that portend continued war-making through technological surrogates
and proxy forces.

Against this stark reality, prospects for human rights remain more imper-
iled by geopolitics than by actions and decisions by local powers in the MENA
region. From a human rights perspective, it is worth remembering what is ac-
tually owed to Afghanistan by international actors instead of a future of proxy
wars, sanctions, and continued carnage. What human rights would require in
that country—and across much of the MENA, for that matter—is, at a mini-
mum, accountability for two decades of devastation under the guise of the war
on terror, and related proxy wars, which have extinguished millions of lives
and crippled the future of generations. Yet instead of massive humanitarian
assistance and acknowledgment of these terrible costs, the region is increas-
ingly walled off from its neighbors, seen as an incubator of threat or a transit
site for migration. In this context, for the people of the MENA region, claims
about Western—and especially American—commitments to democracy or the
pursuit of human rights is understood simply as so much geopolitical propa-
ganda and apologia for empire. Changing this basic reality and rehabilitating
human rights frameworks requires fundamentally rethinking the geopolitical
approach to the region in a way that centers on the human security of the re-
gion’s people rather than prioritizing authoritarian clients, weapons sales, coun-
terterrorism, and continued investment in a global economy fueled by the re-

gion’s carbon resources, trade routes, and rare earth minerals.
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Conclusions and Recommendations

In some ways the COVID-19 pandemic, as much as the Afghanistan with-
drawal, has brought the September 11 era to an end. Global priorities have
shifted away from the war on terror, and the pandemic has underscored a logic
of rivalry with China. Two decades of misdirected resources, bookended by a
forced reckoning with the official incompetence and mendacity of American
war planners in Afghanistan,® have left behind a destabilized and immiser-
ated MENA region.

The parting U.S. drone strike in Kabul, initially described as a successful at-
tack on Islamic State affiliates but later shown to have massacred ten civilians
from a single family, including seven children, serves as a synecdoche of the war
on terror.3 Like the tens of thousands of Afghan civilian deaths that preceded
them, these children’s deaths might never have been acknowledged but for
enterprising reporting; and even now they will be little more than a footnote to
the geopolitical imperatives that shaped both the war and the evacuation. Both
literally and figuratively, Afghan civilian lives barely register in a geopolitical
order that imposes at best limited accountability on Western war planners. For
all the pious invocation of human rights during the decades-long military en-
gagement in Afghanistan, the actual rights of Afghans—including those left to
reckon with the devastating fallout of the U.S. withdrawal—remain little more
than a rounding error in the avalanche of bitter retrospectives published since
the last U.S. soldier was evacuated. Meanwhile, the EU began quietly funding a
Turkish effort to build a 330-mile wall along its eastern border with Iran to pre-
vent Afghan migrants from entering the country and transiting to Europe.?”

Afghanistan is now seen primarily as a migration and terrorism risk to be
mitigated, rather than as a country to which humanitarian protection and
human rights support are owed.®® The lightning speed with which the country
was abandoned will remain a powerful indictment of the West for those in the
MENA region and beyond. Western publics, too, should recognize that benevo-
lent intentions delivered through aerial bombardment have neither improved
human rights nor persuaded populations on the ground of the virtues of a global
hegemon often indifferent to the death and dislocation it produces.

What then are the prospects for human rights in the region for the next
decade, as the West pivots away? The post-9/11 war on terror facilitated a metas-
tasizing global approach to counterterrorism that enabled, legitimized, and
accepted massive human rights abuses. Perhaps now space may become avail-
able for the peoples of the MENA region to pursue indigenous solutions to en-
demic challenges as the GWoTI winds to a close. If there is to be international
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support for human rights in the region going forward, it must heed the les-
sons of the harms wrought by external actors so far this century, as well as the
voices of civil society actors on the ground.

This would mean, first, prioritizing economic and social rights in a region
where the inequality and impoverishment that fueled uprisings a decade ago
have only been exacerbated. International humanitarian assistance to address
the ravages of war, pandemic, water scarcity, and climate change—all of which
imperil the subsistence of millions from Libya to Afghanistan—would be the
right starting point. A human rights—informed approach to migration man-
agement cannot depend on building higher walls around Europe or at the bor-
ders of countries such as Australia and the United States. Instead, it requires
substantial transfers of resources to, and investments in, territories where pop-
ulations are at risk of famine and epidemics of preventable diseases. The leg-
acy of withdrawal from Afghanistan might yet include improvements in human
rights in the region if accountability for the damage inflicted in the past two
decades took the form of long-term and sustainable investment rather than
sanctions that will further immiserate the civilian population.

Instead of embracing a new over-the-horizon strategy, the United States
would do well to internalize the lesson that its military interventions have nei-
ther stabilized the MENA region nor achieved durable counterterrorism ob-
jectives. As the Afghanistan debacle illustrates, the most that can be achieved
militarily is temporary threat management at a staggering cost to civilian pop-
ulations. To improve the prospects of human rights in the coming decade, a
reversal of priorities is required, beginning with reinvestment in multilateral
efforts at conflict resolution and an end to proxy wars through incentives to
the Gulf countries and Turkey to desist from their current strategies, and the
inclusion of adversaries such as Russia and Iran in planned negotiations about
theaters of conflict where these states are present. Should such efforts succeed,
moreover, a postconflict context will require massive reconstruction. Rather
than treating this as an opportunity to impose heavy-handed conditions on
aid, the United States might lead international efforts to facilitate rebuilding
while insisting on narrowly framed, specific, and achievable human rights pri-
orities such as humanitarian access to all regions.

What is needed more broadly in the region has been well articulated by
Fionnuala Ni Aolain, the UN Special Rapporteur on the promotion and pro-
tection of human rights and fundamental freedoms while countering terror-
ism. She argued that the twentieth anniversary of September 11 required noth-
ing less than a “genuine reckoning on the use and abuse of counterterrorism
measures and institutions.”® The future of human rights in the Middle East
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depends not only on a formal end to direct U.S. and Western intervention,
but also a fundamental rethinking of the geopolitical logics and counterter-
rorism framings that have enabled lawless violence and repression. Yet neither
Western actors nor their Chinese and Russian competitors have shown inter-
est in such a reckoning,.

International peace and stability, and improvements in human rights in the
MENA countries, cannot be realized through the region’s authoritarian sta-
tus quo, nor can these goals be delivered through military intervention. Calls
for “restraint” in the halls of power in Washington should be heeded not
through increased reliance on air power and partnerships with regional auto-
crats, but by reimagining stability in the MENA region in terms of the wel-
fare of its citizens.”® In the meantime, achieving human rights goals requires
a return to first principles—those that were articulated by broad publics across
the region during the 2011 uprisings. Bread, dignity, and justice—that is, pro-
viding a minimum core of economic and social rights, ending authoritarian
repression, and achieving a measure of accountability for past harms—were
the shared aspirations articulated by mobilized citizens a decade ago. Coun-
terterrorism and intervention have undermined these objectives. The possibil-
ity of pursuing a locally determined human rights trajectory depends on an
end to the wasted human and financial capital of the war on terror, its many
proxy conflicts, and the Western war profiteering it enabled.”" Given the ad-
verse consequences of direct and indirect interventions in the region over the
last two decades, perhaps the best news for human rights in the MENA is that
geopolitical interest in the region may be waning.

Geopolitics have long been at cross-purposes with human rights in the
MENA region. An agenda to reverse this equation would entail humanitarian
reparations, divestment from alliances with autocrats, and investment in grass-
roots partnerships with civil society actors articulating their own locally inflected
agenda for human rights. For now, such a reversal may remain beyond reach.
Instead, in the space left following an American pivot to other geopolitical pri-
orities, a more attainable hope is that the MENA states might define a stable
order among themselves.” If they do, perhaps, such stability will enable the re-
gion’s peoples to pursue tangible, local solutions that will incrementally address
their own human rights demands with less direct geopolitical interference.

Notes

1. David Leonhardt, “A Missing Legacy,” New York Times, September 10, 2021
(describing the “double tragedy” of September 11).



326 ASLI U. BALI

2. Jared Keller, “American Lost the Iraq War—These Cables Show How,” 7he New
Republic, November 25, 2019; Anthony Cordesman, “America’s Failed Strategy in the
Middle East: Losing Iraq and the Gulf,” Center for Strategic and International Stud-
ies, January 2, 2020.

3. Murtaza Hussain, “Over Two Decades, U.S.” Global War on Terror Has Taken
Nearly 1 Million Lives and Cost $8 Trillion,” 7he Intercept, September 1, 2021.

4. Itamar Rabinovich, “Reflections on the Long-Term Repercussions of Septem-
ber 11 for US Policy in the Middle East,” Brookings, September 7, 2021.

5. Mohamed Ali Adraoui, “How the Arab Spring Changed the Middle East and
North Africa Forever,” 7he Conversation, May 26, 2021.

6. Omar Dahi, “Understanding the Political Economy of the Arab Revolts,”
MERIP (Middle East Research and Information Project), Summer 2011.

7. See, for example, Heiko Wimmen, “Syria’s Path from Civil Uprising to Civil
War,” Carnegie Endowment for International Peace, November 22, 2016.

8. Jillian Schwedler, “Taking Time Seriously: Temporality and the Arab Upris-
ings,” Project on Middle East Political Science, May 2016.

9. Merouan Mekouar, “No Political Agents, No Diffusion: Evidence from North
Africa,” International Studies Review 16, 2 (2014), pp. 206-16.

10. Alexander Marquardt, “Obama Mideast Speech Faces Disappointed and Dis-
illusioned Arab World,” ABC News, May 19, 2011; Marina Ottaway, “Bahrain and
the Conundrum of Democracy Promotion,” Georgetown Journal of International Af-
Jairs, June 14, 2021.

11. Robert Marquand, “An Embarrassed France Backpedals from Its Support of
Tunisia’s Ben Ali,” Christian Science Monitor, January 20, 2011; John Nichols, “The
Nation: Biden Is on the Wrong Side of History,” NPR, January 31, 2011 (noting
then-vice president Biden’s support for maintaining Mubarak in office despite a
popular uprising).

12. Johan Schaar, “A Confluence of Crises: On Water, Climate and Security in
the Middle East and North Africa,” SIPRI Insights on Peace and Security, July 2019.

13. Hadil Al-Mowafak, “Yemen’s Water Crisis: A New Urgency to an Old Prob-
lem,” Peace Lab, April 6, 2021.

14. Marie Lamensch, “Authoritarianism Has Been Reinvented for the Digital
Age,” Center for International Governance Innovation, July 9, 2021; Federico Borsari,
“The Middle East’s Game of Drones: The Race to Lethal UAVs and Its Implications
for the Region’s Security Landscape,” Italian Institute for Political Studies, Janu-
ary 15, 2021.

15. “MENA: COVID-19 Amplified Inequalities and Was Used to Further Ramp
Up Repression,” Amnesty International, April 7, 2021. The oil-rich Gulf states fared
better because of their prior investment in health infrastructure, though the pandemic
has had adverse long-term impacts on their economies. “COVID-19, Subdued Oil
Price to Leave Much of the Gulf in the Red This Year—Fitch,” Reuters, April 27, 2021.

16. “UN’s Guterres Warns of Impact’ on Sahel Region from Libya War,” A/ Jazeera
English, January 23, 2020.



Human Rights and Geopolitics 327

17. Azmat Khan, “The Uncounted,” New York Times, November 16, 2017 (on
civilian toll of U.S. air campaign in Iraq against Islamic State); and “All Feasible Pre-
cautions? Civilian Casualties in Anti-ISIS Coalition Airstrikes in Syria,” Human
Rights Watch, September 24, 2017.

18. “After Years of Conflict, Yemen Remains the World’s Worst Humanitarian Cri-
sis,” United Nations Population Fund, December 7, 2020.

19. Tyler Page and Natasha Bertrand, “White House Shifts from Middle East
Quagmires to a Showdown with China,” Politico, January 29, 2021.

20. Jon Hoffman, “Neither Russia nor China Could Fill a U.S. Void in the Middle
East—Nor Would They Desire to,” Foreign Policy, September 15, 2021.

21. Bouazza Ben Bouazza, “Tunisia’s Saied Strengthens Presidential Powers in De-
crees,” Washington Post, September 23, 2021.

22. “Stemming Tunisia’s Authoritarian Drift,” International Crisis Group, Janu-
ary 11, 2018.

23. Kersten Knipp and Khaled Salameh, “Tunisia: A Political Crisis Fueled by Eco-
nomic Woes,” Deutsche Welle, July 27, 2021.

24. Rajesh Mirchandani, “Five Global Issues to Watch in 2021,” United Nations
Foundation, December 23, 2020.

25. Michele Dunne, “Support for Human Rights in the Arab World: A Shifting
and Inconsistent Picture,” Carnegie Endowment for International Peace, Decem-
ber 28, 2018.

26. Even the defenders of current priorities acknowledge the apparent double stan-
dard. See, for example, Eric Mandel, “Why the Double Standard on Human Rights
with Saudi Arabia and Iran?” 7he Hill, January 28, 2021.

27. See, for example, Esra Yalcinalp, “Women Rise Up over Withdrawal from Is-
tanbul Convention,” BBC News, March 26, 2021; Leela Jacinto, “Beirut Blast Pro-
pels Activist from Street Protests to Political Action,” France 24, February 8, 2021;
and Declan Walsh, “Rare Protests against Egypt’s Leader Erupt in Cairo and Else-
where,” New York Times, September 20, 2019.

28. See, for example, Peter Bartu, “The New Arab Uprisings: How the 2019 Tra-
jectory Differs from the 2011 Legacy,” Al Jazeera Centre for Studies, January 13, 2020,
hteps://studies.aljazeera.net/en/reports/2020/01/arab-uprisings-2019-trajectory
-differs-2011-legacy-part-1-200105102004189.html.

29. Cairo Declaration on Human Rights in Islam (OIC, 1990); Arab Charter on
Human Rights (Arab League, 2004). In addition, Turkey is the sole state in the re-
gion that is a member of the Council of Europe and therefore bound by the Euro-
pean Convention of Human Rights and the jurisdiction of the European Court of
Human Rights. This situates Turkey somewhat differently from other countries in the
region and for the purposes of this chapter, the focus will be on the countries of
the region that are not party to the Council of Europe.

30. Libya under the Qaddafi regime was the North African country that was the
most engaged with the African human rights system, but since 2011 its participation
has waned dramatically. Of the other countries, Egypt is currently behind by two


https://studies.aljazeera.net/en/reports/2020/01/arab-uprisings-2019-trajectory-differs-2011-legacy-part-1-200105102004189.html
https://studies.aljazeera.net/en/reports/2020/01/arab-uprisings-2019-trajectory-differs-2011-legacy-part-1-200105102004189.html

328 ASLI U. BALI

reports in its reporting obligations to the African Commission, and Algeria and Tu-
nisia are behind by three or more reports. Only Tunisia has ever had a contentious
case brought against it before the African Court—that case was brought in 2021 and
is currently pending. In 2011, the Court was asked to issue an advisory opinion on
the situation in Libya, but the request was denied.

31. The following countries have ratified the ICCPR: Algeria, Bahrain, Egypt, Iran,
Iraq, Israel, Jordan, Kuwait, Lebanon, Libya, Morocco, Palestine, Qatar, Syria, Tuni-
sia, Turkey, and Yemen. All of these countries have also ratified the ICESCR, together
with Oman, which has only joined the ICESCR. The governments of OmanSaudi
Arabia, and the United Arab Emirates have neither signed nor ratified the ICCPR.

32. The Convention on the Elimination of Discrimination Against Women has
been ratified by all the countries of the region save Iran. As of 2020, when Qatar and
Oman both acceded, the Convention against Torture was also ratified by all of the
countries in the region with the exception of Iran. The Convention on the Rights of
the Child has been ratified by every country of the region.

33. Again, the North African countries subject to the jurisdiction of the African
Court and Turkey’s participation in the Council of Europe remain outliers in this re-
spect. Moreover, of these countries, only Turkey has ever faced enforcement action
under the contentious jurisdiction of a regional human rights court.

34. Shadi Hamid, “Sound and Fury in the Post-9/11 Middle East,” Foreign Af
fairs, September 8, 2021; Chris Rogers and Jordan Street, “If the US Wants to Push
Back on Authoritarian Agendas at the UN, Get Counterterrorism Rights,” Just Secu-
rity, February 1, 2021.

35. Michael Safi, “Life Has Got Worse since Arab Spring, Say People across Middle
East,” The Guardian, December 17, 2020.

36. “Factbox: The Cost of Ten Years of Devastating War in Syria,” Reuters, May 26,
2021 (detailing documentation of the deaths of over 227,000 civilians and the dis-
placement of over half of Syria’s population of 23 million).

37. “In Libya and Yemen War Zones, COVID-19 Adds a Second Front,” PBS News,
May 6, 2020.

38. Jonathan Fenton-Harvey, “Regional Uprisings Confront Gulf-Backed Coun-
terrevolution,” MERIP, Fall/Winter 2019.

39. Mirjam Edel and Maria Josua, “How Authoritarian Rulers Seek to Legitimize
Repression: Framing Mass Killings in Egypt and Ukbekistan,” Democratization 25,
5 (2018), pp. 882-900.

40. Yasmina Abouzzohour, “Heavy Lies the Crown: The Survival of Arab Monar-
chies, 10 Years after the Arab Spring,” Brookings, March 8, 2021.

41. Michael Robbins and Amaney Jamal, “The State of Social Justice in the Arab
World: The Arab Uprisings of 2011 and Beyond,” Contemporary Readings in Law and
Social Justice 8, 1 (2016), pp. 127-57, at p. 130.

42. Gawdat Bahgat, “Socio-Economic and Political Impact of COVID-19 on GCC
States,” in The Politics of Pandemics: Evolving Regime-Opposition Dynamics in the MENA



Human Rights and Geopolitics 329

Region, edited by Karim Mesran and Annalisa Perteghella (Washington: Atlantic
Council, 2020).

43. Lydia Assouad, “Inequality and Its Discontents in the Middle East,” Carnegie
Middle East Center, March 12, 2020.

44. Robbins and Jamal, “The State of Social Justice in the Arab World,”
pp. 139-42.

45. See generally, United Nations Development Programme, Human Development
Reports— Gender Inequality Index (2020).

46. “Human Rights in Middle East and North Africa—Review in 2020,” Am-
nesty International, 2021.

47. A survey of documented human rights conditions reflected in Human Rights
Watch’s 2021 World Report corroborates this description for the following countries:
Algeria, Bahrain, Egypt, Iran, Iraq, Jordan, Kuwait, Lebanon, Libya, Morocco, Oman,
Qatar, Saudi Arabia, Syria, Tunisia, the UAE, and Yemen. Similar patterns can be
gleaned from Amnesty International’s “Human Rights in the Middle East and North
Africa—Review in 2020.”

48. Rafiah Al Talei, “The Dilemma of US Democracy and Human Rights Promo-
tion in the Middle East,” Carnegie Endowment for International Peace, May 27, 2021.

49. Ceylan Yeginsu, “Turkey’s Campaign against Kurdish Militants Takes Toll on
Civilians,” New York Times, December 30, 2015; “Gaza: Apparent War Crimes dur-
ing May Fighting,” Human Rights Watch, July 27. 2021.

50. Rosa Brooks, “Lessons for International Law from the Arab Spring,” Ameri-
can University International Law Review 28, 3 (2013), pp. 713-32, at pp. 714-15.

51. Jordan Paust, “International Law, Dignity, Democracy and the Arab Spring,”
Cornell International Law Journal 46, 1 (2013), pp. 1-19, at p. 1.

52. Rami G. Khouri, “How Poverty and Inequality Are Devastating the Middle
East,” Carnegie New York, September 12, 2019.

53. Fait Muedini, “The Role of Religion in the ‘Arab Spring Comparing the Ac-
tions and Strategies of Islamist Parties,” Oxford Handbooks Online, July 2014.

54. Carter Malkasian, “How Will the Taliban Rule? Governing Afghanistan Is
More Difficult Than Conquering It,” Foreign Affairs, August 23, 2021.

55. Shadi Hamid, “The Struggle for Middle East Democracy,” Brookings,
April 26, 2011.

56. Dan Robinson, “Obama: Egypt Needs Orderly Transition,” VOA News, Janu-
ary 29, 2011.

57. For an early discussion of the likely long-term implications of the Libya inter-
vention for the “responsibility to protect” doctrine, see David Rieff, “R2P, R.I.P.,” New
York Times, November 7, 2011.

58. Philippe Bolopion, “After Libya, the Question: To Protect or Depose?,” Los
Angeles Times, August 25, 2011.

59. David Zucchino, “Kabul’s Sudden Fall to Taliban Ends U.S. Era in Afghani-
stan,” New York Times, August 15, 2021.



330 ASLI U. BALI

60. Kenneth Roth, “The Refugee Crisis That Isn’t,” Huffington Post, September 3,
2015; and Kelly Greenhill, “Open Arms behind Barred Doors: Fear, Hypocrisy and
Policy Schizophrenia in the European Migration Crisis,” European Law Journal22, 3
(20106), pp. 317-32.

61. “Syrian Refugees in Lebanon Surpass One Million,” UNHCR/WEP, April 3,
2014 (quoting then-UN High Commissioner for Refugees Anténio Guterres stating
that international support for Lebanon “is totally out of proportion with what is
needed.”).

62. Shada Islam, “Europe’s Migration ‘Crisis’ Isn’t about Numbers. It’s about Prej-
udice,” The Guardian, October 8, 2020.

63. Kyilah Terry, “The EU-Turkey Deal, Five Years On: A Frayed and Controver-
sial but Enduring Blueprint,” Migration Policy Institute, April 8, 2021; and Joey
Ayoub, “How the EU Is Responsible for Slavery in Libya,” A/ Jazeera English, No-
vember 29, 2017.

64. Phil McCausland, “U.S. Withdrawal Leaves Afghan Allies Grappling with
Fear, Anger and Panic,” NBC News, August 31, 2021.

65. Zoltan Barany, “Arms Procurement and Corruption in the Gulf Monarchies,”
Center for Strategic and International Studies, May 11, 2020.

66. Jake Sullivan, the Biden administration’s national security adviser, stated that
the president viewed the withdrawal decision as serving the “national security interests
of the American people.” Jake Sullivan, White House Press Briefing, August 17, 2021.

67. Broader worries about the credibility of U.S. deterrent capabilities after the
Afghan withdrawal, by contrast, seem overblown. The United States has made clear
for nearly a decade its intention to pivot to Asia, and while some Islamist nonstate
groups may be emboldened by the American withdrawal, for many states the rede-
ployment of resources to countering China may actually enhance U.S. credibility in
East Asia. The agreement concluded in 2021 to provide Australia with nuclear-
powered submarines is an eatly indicator of how aggressive U.S. foreign policy may
now become in the Asia-Pacific region. Ishaan Tharoor, “A Landmark Submarine
Deal May Be Aimed at China, but It Has Upset France,” Washington Post, Septem-
ber 17, 2021.

68. In his first major address, Secretary of State Antony Blinken announced that
the administration’s foreign policy would prioritize “the needs and aspirations of the
American people.” Antony ]J. Blinken, “A Foreign Policy for the American People,”
March 3, 2021.

69. Joost Hiltermann, “Tackling Intersecting Conflicts in the MENA Region,” In-
ternational Crisis Group, February 13, 2018.

70. Ali Wyne and Colin P. Clarke, “Assessing China and Russia’s Moves in the
Middle East,” Lawfare, September 17, 2021.

71. “Adapting to a New Reality in Afghanistan,” International Institute for Stra-
tegic Studies, August 20, 2021.

72. Zack Beauchamp, “The War on Terror and the Long Death of Liberal Inter-
ventionism,” Vox, September 8, 2021.



Human Rights and Geopolitics 331

73. Nicole Narea, “Biden Had a Chance to Save US Allies in Afghanistan. He
Wasted It,” Vox, August 17, 2021.

74. Thomas Meaney, “Like Ordering Pizza,” London Review of Books 43, 7 (Sep-
tember 9, 2021).

75. For example, the UN reported that more women and children were killed in
the first half of 2021 than in the first six months of any year since the UN began sys-
tematically keeping count more than a decade ago. “As US Withdraws, Civilian Ca-
sualties in Afghanistan Reach Record High,” NPR, July 26, 2021.

76. Malkasian, “How Will the Taliban Rule?”

77. Adam Smith, “The Humanitarian and Policy Challenges of U.S. Sanctions on
the Taliban,” Just Security, August 23, 2021.

78. “Biden Administration Freezes Billions of Dollars in Afghan Reserves, De-
priving Taliban of Cash,” Washington Post, August 17, 2021.

79. Adam Tooze, “Don’t Abandon Afghanistan’s Economy Too,” Foreign Policy,
August 27, 2021.

80. Marc Santora, Nick Cummings-Bruce, and Christina Goldbaum, “A Million
Afghan Children Could Die in ‘Most Perilous Hour, U.N. Warns,” New York Times,
September 13, 2021.

81. “Deadly Consequences: Obstruction of Aid in Yemen During COVID-19,”
Human Rights Watch, September 14, 2020.

82. Tain Marlow and Enda Curran, “As US Exits Afghanistan, China Eyes $1 Tril-
lion in Minerals,” A/ Jazeera English, August 24, 2021.

83. James Webb, “US Over-the-Horizon Capabilities Robust, but Use Requires
‘Strategic Refinement,” Experts Say,” Military Times, September 7, 2021.

84. Asma Khalid, “Biden Pledged to End the Forever Wars, but He Might Just Be
Shrinking Them,” NPR, September 8, 2021.

85. Craig Whitlock, “At War with the Truth: The Afghanistan Papers,” Washing-
ton Post, December 9, 2019.

86. Matthieu Aikins, “Times Investigation: In U.S. Drone Strike, Evidence Sug-
gests No ISIS Bomb,” New York Times, September 10, 2021.

87. Ayla Jean Yackley, “The Turkish Wall Built to Keep Out Refugees from Af-
ghanistan,” Financial Times, September 15, 2021; Nektaria Stamouli, “Turkey Puts
Its Migrant Security System on Display for Europe,” Politico, January 3, 2022.

88. Lauren Cerulus, “Europe Needs Security ‘Screening’ of Afghan Refugees, Top
Official Says,” Politico, August 26, 2021.

89. Fionnuala Ni Aolain, “Human Rights Advocacy and the Institutionalization
of U.S. ‘Counterterrorism’ Policies Since 9/11,” Just Security, September 9, 2021.

90. Emma Ashford, “Strategies of Restraint: Remaking America’s Broken Foreign
Policy,” Foreign Affairs, September/October 2021.

91. “Human and Budgetary Costs to Date of the U.S. War in Afghanistan,” Costs
of War Project, Watson Institute at Brown University, August 2021.

92. Trita Parsi, “Middle East Cooperation Appears to Be Breaking Out—the Un-
told Story,” Responsible Statecraft, September 20, 2021.






Conclusions

Reforming, Rebuilding, Modernizing
the International Human Rights System

ANA LANKES AND CHRISTOPHER SABATINI

In June 1993, 171 states and representatives from eight hundred nongovern-
mental organizations (NGOs) met in Vienna at the second United Nations
(UN)-hosted World Conference on Human Rights to take stock of the con-
dition of the international human rights system and seek ways to strengthen
it.! After nearly two weeks of discussions, governments agreed to a common
declaration and plan of action that, among other things, created new instru-
ments, such as the high commissioner for human rights and mechanisms to
bolster the UN’s capacity to monitor children’s, women’s, and Indigenous
rights. The discussions leading up to the Vienna Declaration and Programme
of Action were heated. Disagreements raged over whether human rights should
be considered universal or culturally relative, whether economic, social, and

*To help sharpen the recommendations of the authors and editors of this book, in
May 2021 Chatham House convened a meeting of human rights activists from
around the world. Participants included activists in general human rights organ-
izations as well as those representing the rights of migrants, women, ethnic minori-
ties, and Lesbian, Gay, Bisexual, Transgender, Intersex (LGBTI) communities. The
meeting was held under the Chatham House Rule. As noted in the Introduction,
this concluding chapter contains many of the ideas and recommendations discussed
during that exchange.
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cultural rights should be given precedence over civil and political ones, whether
development should be considered a right, and whether or not to call out states
with particularly egregious records of rights violations, such as Cuba, China,
Syria, and Iran.? In the end, the declaration affirmed the universality of human
rights and stressed that democracy, development, and respect for rights are mu-
tually reinforcing.

Three decades on, these discussions are still being had, but new currents
are challenging even those delicate rhetorical pledges. The normative and in-
stitutional infrastructure that gave birth to the modern human rights system
became central to the global order that emerged after World War II and
spawned popular expectations of states and the international system. The foun-
dation of human rights norms and commitments emerged alongside and was
part of the broader momentum toward freer, integrated commerce and invest-
ment, multilateralism to reduce conflict and promote peace, and the processes
of decolonization and racial integration in the United States. While parallel
systems of trade and cooperation formed during the ideological confrontation
between the West and the Soviet Union, broader notions of universal rights
and multilateral systems to promote peace and human dignity and the pro-
tection of universal rights remained global, despite being politicized and in-
strumentalized at times. However, the division between political and civil rights
and economic and social rights became a central point of challenge between
the West and the Soviet Union and its allies.

After the collapse of communism, and the unravelling of the Soviet Union
and the Eastern bloc, the Western liberal infrastructure stood triumphant. As
such, it became—temporarily, at least—the sole means to integrate former
Eastern-bloc countries and much of the Global South into world trade, inter-
national financial institutions such as the Bretton Woods system and private
finance, and the international and regional norms set up to promote and de-
fend human rights. Since their creation, those systems had consolidated pri-
marily around the Western, liberal core of political and civil rights. This was
a reflection of the predominant powers that had driven their development, the
specific challenges of decolonization or dictatorship, and the relative ease of
litigating and enforcing those rights relative to more complex social and eco-
nomic rights (as I described in chapter 1). But this felicitous world convergence
around the Western liberal order was not to last.

The world is now more plural. The liberal ideals that briefly reigned supreme
at the end of the Cold War no longer have the same collective pull on popular
aspirations, global discourse, states’ foreign and domestic policies, or state al-
liances. The difficult discussions during the Vienna Summit hinted at divisions
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that would only grow and fundamentally shape a new global human rights
landscape. The rise of China and the reassertion of Russian activism and power
against the West are recasting the international balance of power. Parallel to
this, the growing economic power of countries within the Global South—
comprising states in Africa, Asia, and Latin America—combined with the
declining influence of Western powers relative to China have given greater voice
to long-standing demands of the global poor. In human rights terms this has
meant greater emphasis on economic and social rights. This is not limited to
individual, domestic demands on governments; there are also more calls to re-
balance global discussions about rights and the obligations of international
organizations in favor of those rights.

China’s success in reducing poverty has amplified its global soft power as
a model of economic and political development, while it has also used its bi-
lateral assistance and investment as an alternative to more traditional develop-
ment assistance and multilateral financial institutions. As Rosemary Foot
detailed, Beijing has explicitly sought economic and political alliances with
states that shared its rejection of liberal democratic norms or those that just
needed economic investment to boost their development aspirations but indi-
cated some ideological and diplomatic affinity and support. For those in the
Global South that liked to believe they could be on the cusp of breaking out
of the periphery, it was an understandably attractive offer, promising economic
assistance—not always delivered—with implicit diplomatic solidarity. While
the hard policy implications are yet to be evaluated, the long-term implica-
tions of these financial, diplomatic alliances hang over the current global lib-
eral order as China seeks increasingly to assert its geopolitical ambitions over
Hong Kong and Taiwan, and over states that challenge its domestic human
rights policies.

At the same time, economic globalization and automation have undermined
worker security, while the fragmentation of party systems has created a fertile
field for political movements tapping into and directing fear and discontent
toward the perceived fallout of globalization. The resulting anger has erupted
in the rise of nationalist movements, and in some cases public rejection of in-
ternational norms and rules to defend human dignity and human rights do-
mestically and internationally. In France, the Netherlands, the United States,
and the United Kingdom, such nationalist movements rail not just against a
perceived economic and cultural threat to native workers, but also against al-
leged broader threats to local laws from international legal regimes. These sen-
timents have influenced public debates and fueled the election of nationalist,

populist governments in Brazil, Hungary, the Philippines, and, at least until
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2020, the United States. Whether or not these individual leaders or movements
will remain a political force, at least for the medium term they will retain their
capacity to affect national politics in their ethnic chauvinism and promotion
of popular rejection of perceived intrusions on national sovereignty.

As the balance of international, economic, and domestic political power
has changed since the 1990s in ways that shape the future of human rights
protections, so too has technology. While often overlooked among the broader
challenges—Russia, China, populism, and the odd alliances that have been
formed among them—technology is now an unexpected threat to the human
rights order, sometimes in conjunction with the malign actors mentioned
above, but often too, employed by autocracies and democracies alike. The ca-
pacity of the international human rights system to respond requires an upgrade
not just of the international institutions to monitor and evaluate these threats,
but also of human rights groups and their capacity to understand, track, and
report their implications to international bodies and to the broader public.

The changes outlined above in the spheres of geopolitics, domestic poli-
tics, and technology are a challenge not only to international human rights
norms and institutions but also to the broader post—World War II liberal order
of free trade, financial integration, and a broader commercial and financial
rules-based system. An often unremarked keystone of that broader order has
been human rights. This book has attempted to understand developing trends
both as they affect human rights and as part of a broader momentum in global
politics.

In attempting to pick apart, understand, and address the novel pressures
of geopolitics and technology on human rights and the international human
rights regime, we focused in the last section of the book on the regional im-
pact of these pressures. In some regions there have been greater advances in
human rights defense and jurisprudence than have been achieved by global
bodies. But our authors demonstrate that in all the regions we considered—
with or without vigorous human rights norms and bodies—the protection and
defense of political, civil, economic, and social rights have also become caught
up in the global crosswinds of nationalism, national sovereignty, and great-
power politics that threaten not only the immediate protection of individual
rights but broader regional systems of rights as well.

In Part I, Rosemary Foot and Alexander Cooley show how China and Rus-
sia are actively reshaping global human rights institutions and norms. Both
actors have used their vetoes in the UN Security Council to block international
action against human rights abuses and put pressure on the UN Human Rights
Council to reduce attention to country-specific resolutions. They have also set
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up regional counterordering initiatives that shore up authoritarian regimes,
such as the Shanghai Cooperation Organization and the Commonwealth of
Independent States. These actions are reshaping normative agendas by elevat-
ing the doctrine of sovereign equality over that of popular sovereignty and state
responsibilities to protect human dignity. China, in particular, has used its eco-
nomic clout to advance an alternative vision to liberal democracy, arguing
that development is a foundational right from which other human rights
flow, thus subordinating civil and political rights. Nandini Ramanujam and
Vishakha Wijenayake look at Russia’s historical role in pushing for socioeco-
nomic rights and state sovereignty, and argue that while there remain chal-
lenges in Russia’s domestic and international human rights agenda, socioeco-
nomic rights may provide an avenue for meaningful engagement with Moscow
and with it broader reform of the human rights debate. All three chapters argue
that ideological confrontations with either of these states are unhelpful. In-
stead, existing human rights bodies should do more to focus on development,
the absence of which has led many countries in the Global South to support
China’s approach. But governments and multilateral bodies should not do that
to the exclusion of or even by minimizing civil and political rights. In the final
chapter of Part I, Rana Moustafa argues that multilateral bodies must do more
to protect human rights amid international crises like COVID-19. As she de-
tails, the pandemic gave greater scope and license for autocrats to consolidate
power while much of the world was distracted by domestic concerns and po-
litical polarization over how to deal with its effects, and her conclusion is that
the response of the existing multilateral organizations proved inadequate.
Part IT focuses on how changes in domestic politics and the organizational
capacity of new constituencies are a threat not only to human rights domesti-
cally but also to the international human rights framework and geopolitics
more broadly. Gerald Neuman argues that the rise of exclusionary populism
across the globe is threatening the operation and integrity of international
human rights norms and bodies. Exclusionary populism denies the legitimacy
of any opposition and undermines institutional checks and balances. This has
led several populist regimes to withdraw from international human rights bod-
ies or cut funding for them, and in some cases they vote together with auto-
cratic governments on issues of sovereignty and accountability, while challeng-
ing the capacity of liberal democracies—often cast as elitist and distant from
the interests of the people—to enforce human rights norms and standards.
Some populist regimes have been helped by domestic religious groups who seek
to protect “the rights of the family” and have at times been given undue influ-
ence in shaping foreign human rights policies, as Melani McAlister outlines.
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Both authors argue for efforts to bridge divides among nationalist populists
and diverse religious groups. For example, policymakers should learn from
some populist critiques, cultivate the support of moderate religious actors, and
selectively deploy local values frames to reduce the fear of rapid cultural change.
Above all, they must address the root causes of populism, such as economic
insecurity. At the same time, the funding and independence of international
monitoring bodies must be bolstered to protect against populist and autocratic
efforts to undermine them, while religious groups—or any single domestic
constituency—must not be allowed to hold undue influence over human rights
policy.

Part IIT analyzes the role of emerging technologies in undermining human
rights. Emily Taylor, Kate Jones, and Carolina Caeiro look at how geopoliti-
cal competition has carried over to the internet, where China is seeking to re-
shape technical standards to permit increased surveillance. Thompson Chen-
geta considers the racial implications of developing autonomous weapons
systems (AWS) and law-enforcement and surveillance technologies using arti-
ficial intelligence. He argues that these instruments disproportionately threaten
the rights of people of color, but more broadly that they undermine the right
to justice because they make it difficult to ascribe accountability in the event
of their unlawful use (whether this is intentional or not). Both chapters call
for human rights considerations to be taken into account throughout the pro-
cess of developing new internet protocols or AWS, or drafting technical stan-
dards. This could be done by including more NGOs and civil society organ-
izations in the bodies that determine internet protocols, and by granting human
rights bodies greater access in the drafting of regulations and participation in
monitoring human rights protections with regard to the application of AWS
and the impact of regulations affecting the use of technology on human rights.

These challenges have been felt and have torn at one of the most notable
successes of the past seventy-five years, regional human rights systems. The last
four chapters, in Part IV, are dedicated to those often-overlooked systems and
the effects of changing geopolitics on their operation and authority. Solomon
Dersso shows how increasing great-power competition in Africa permits au-
thoritarian governments such as Eritrea’s, which receive military support from
foreign patrons, to act with impunity. The complex machinations of Russia,
China, the Gulf states, and Turkey in central, eastern, and northern Africa
can contribute to greater instability, as in Libya, making it nearly impossible
to guarantee human rights. Urfan Khaliq and Santiago Canton and Angelita

Baeyens explain how rising illiberal populism and states” reassertion of sover-
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eignty have seriously challenged regional human rights systems in Europe and
Latin America, respectively, by reducing their funding and eroding coopera-
tion. Asli U. Bali demonstrates how great-power politics have corrupted human
rights in the Middle East and North Africa, whether through intervention or
through neglect (most recently in the case of the U.S. withdrawal from Af-
ghanistan). Those policies have not only affected individual rights in countries
such as Egypt or Afghanistan but also undermined the political, economic,
and social promise of the Arab Spring.

Taken together, the trends and factors analyzed in all four sections of the
book are eroding the basic foundation of human rights. Our aim is to kick-
start a wide-ranging dialogue among scholars, policymakers, and activists on
how to confront these challenges and strengthen the fraying consensus. In some
cases, responding will involve work within countries to address the economic
insecurity and social and political illiberalism that have eroded human rights
protections. In others, countering elected autocrats will require international
leadership to identify, establish, and monitor effective mechanisms to react to
violations. International norms and multilateral institutions need to be updated
to focus on these emerging threats, find ways to generate sustainable funding,
and elevate the discussion around economic and social rights amid rising global
inequalities. This is not an exhaustive list of issues. Climate change and the
rights of migrants and refugees are certainly others, as we discussed in the In-
troduction. But even successful integration and strengthening of these rights
will depend on domestic political constituencies and effective international
norms and bureaucracies to deal with them. The protection of human rights,
more than ever, has become a domestic political messaging problem as well as

an international challenge.

International Norms, Popular Discontent, and Populists

The main challenge to today’s human rights systems comes not from the decay
of the systems themselves, but from the rising global power of China, Russia,
and a group of like-minded countries that have formed a cynical common cause
against them domestically and internationally. As several chapters in this book
demonstrated, regional and international human rights systems have come
under increasing attack in the past twenty years from member states reassert-
ing their sovereign prerogatives. The fundamental consensus around human
rights and democracy based on imperfect international cooperation in the
post—Cold War era is evaporating. This change has gone hand in hand with
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growing authoritarianism, often by democratically elected leaders with a vary-
ing popular mandate, who have become a new breed of human rights abusers.
These regimes are not the medal-festooned juntas of military officers or out-
right dictators of the past, but elected governments that gradually undermine
checks and balances and the rule of law to clamp down on critical voices. This
has complicated a human rights system that until recently had focused largely
on coups, dictatorships, and egregious cases of human rights through death
squads, gulags, and censorship, rather than the subtle erosion of checks and
balances on power—often with popular acquiescence, if not support—that has
tended to precede those abuses.

These elected authoritarians pose new and specific challenges to human
rights. Their geographic and ideological range is broad, and include presidents
Nayib Bukele in El Salvador, Rodrigo Duterte in the Philippines, Vladimir
Putin in Russia, and Recep Tayyip Erdogan in Turkey, as well as prime min-
isters Narendra Modi in India and Viktor Orbdn in Hungary, and former pres-
ident Hugo Chdvez in Venezuela. But they all share an affinity with the ac-
cumulation of personal power behind the fagade of elections and the trappings
of democracy.

How should the international community and local civil society groups re-
spond when voters themselves back antidemocratic and rights-abusing leaders?
One starting point is to recognize the red flags that signal an elected govern-
ment’s potential slide into authoritarianism. Over the last two decades, easily
identifiable patterns of institutional manipulation and democratic backsliding
have become apparent. Governments across the world have engaged in what
Lucan Way and Steven Levitksy call “competitive authoritarian” tactics,® which
include using state resources to promote the reelection of incumbents, redirect-
ing public funds to uncritical media outlets and getting allies to buy opposition
channels, introducing reforms that reduce the independence of electoral com-
missions, and weakening or abolishing term limits, while maintaining the ve-
neer of electoral democracy. These steps generally do not elicit immediate inter-
national outcry. But by the time more obviously autocratic measures are taken,
such as gaming electoral systems to perpetuate their retention of power and
politicizing the armed forces, it is usually too late to respond effectively.

These tactics must be recognized and challenged to discourage would-be
authoritarian governments from emulating one another. Autocratic demonstra-
tion effects have already led to cross-border learning that has eroded demo-
cratic institutions and standards, domestically and internationally.* For exam-
ple, in 2020, Nicaragua’s dictators (President Daniel Ortega and his wife and
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president Rosario Murillo) almost directly copied a “foreign agents law” and
a cybersecurity law passed in Russia in 2012 that curbed free speech and se-
verely constrained the rights of civil society organizations to operate.” Poland
followed Hungary’s lead in undermining judicial independence by lowering
the retirement age for judges in its constitutional court in order to get rid of
critical voices.® In Bolivia, actors affiliated with the ruling party brought in-
dependent media outlets to heel and removed critical content, imitating tac-
tics previously honed in Venezuela.

Individual cases of autocrats repressing their own populations and learn-
ing from one another to do so are, of course, nothing new.” The difference today
is that many have at least a fig leaf of elected democratic legitimacy.

In the light of these challenges and the analyses in the preceding chapters,
we present several ideas and suggestions that heads of state, multilateral insti-

tutions, and activists should pursue.

* Update and expand international institutions to identify and react
to modern threats to human rights stemming from elected autocrats.
Rights-respecting governments, including non-Western ones, should col-
laborate to create a platform that can define the early warning signs of
rights violations and spell out clearly when and how they would react
collectively. Ideally, this should be based within the UN framework and
be as inclusive as possible in order not to be seen as a Western-led politi-
cized project. This platform could be tasked with creating a checklist of
red flags, such as skewing the electoral playing field, harassing the media,
politicizing the judiciary, and throwing up obstacles to the independent
operation of civil society organizations. It could also outline the types of
voluntary bilateral and multilateral tools it stands ready to deploy. These
could include diplomatic isolation, targeted Magnitsky-style sanctions,®

enhanced monitoring by international and other UN bodies, and greater

support for civil society groups to address democratic deficits. Such a plat-
form could create the framework for a cogent, defensive, and proactive
strategy against nascent authoritarianism. But a note of caution is neces-
sary. U.S. and European Union (EU) sanctions and their threat have
proven increasingly less effective in deterring antidemocratic acts and auto-
crats in, for example, Hong Kong, Nicaragua, and Russia—a further sign
of the diminished power of Western governments to impose their will in
the current global environment. In these cases greater efforts at coordinat-

ing sanctions policy and ensuring its effectiveness should be key.
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* Focus on renewing countries’ democratic social fabric and popular
understanding of human rights. On a domestic level, dealing with pop-
ulist or authoritarian elements will prove difficult. Ideally, respect for
human rights and democracy should be instilled as early as possible.
NGOs, multilateral organizations, community leaders, and national gov-
ernments need to work to educate and connect their citizens to the
world of human rights, to prevent the rise of parties hostile to minorities
and democratic principles. Efforts to engage citizens politically and to
educate populations in human rights can raise awareness about the work
of local, regional, and international human rights mechanisms, and can
shore up public support for them. As mentioned both by Santiago Can-
ton and Angelita Baeyens with respect to the Inter-American System of
Human Rights, and Solomon Dersso in regard to the African System of
Human Rights, lack of public awareness about human rights courts leads
to low public engagement with such bodies and a dwindling number of
direct petitions from citizens. Expanding the budgets of these organ-
izations will permit them to have a greater presence on the ground in
ways that, as Canton and Baeyens detailed, will make human rights more
personally relevant to the millions of citizens for whom regional and in-
ternational systems have remained distant. As Alexander Cooley noted
in his chapter, “viewing international policy or global governance as a
separate sphere, detached from domestic politics, is no longer viable.” This

also applies to the next recommendation.

* Understand and respond to economic insecurity stemming from glo-
balization, the changing nature of work, and imperfect social safety
nets. In all countries, the threat of exclusionary populism must also be
combated by addressing its root causes: economic insecurity and anxi-
ety over cultural change. As Gerald Neuman made clear, populism, de-
fined most simply as a strategy that dichotomizes politics as a struggle
between “the people” and a perceived corrupt “elite,” undermines democ-
racy and human rights by narrowing the definition of what constitutes
“the people,” leading to a rejection of pluralism and checks on and dis-
sent from what leaders define as the “popular will.” Both right-wing and
left-wing populism thrive in contexts of high economic insecurity and
deep social cleavages. Yet liberal democratic leaders have sometimes fo-
cused on civil and political rights and ignored social and economic ones.
As several chapters in this volume have noted, that has hurt the appeal
of human rights discourse in parts of the Global South, where calls for
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social and economic rights can have greater resonance. It has also con-
tributed to the rise of exclusionary populists in the West. One sugges-
tion that emerged from the preceding chapters and the multiple work-
shops held in developing this book is that human rights groups should
make greater efforts to collaborate with development economists to shape
policies sensitive to such disruptions. The United States could also sig-
nal a new commitment to economic inclusion by ratifying the Interna-
tional Covenant on Economic, Social, and Cultural Rights.

Engage a broad segment of civil society, including a diversity of re-
ligious groups, in foreign policy and human rights policy. The undue
influence in politics of powerful religious groups that seek to undermine
or split the human rights agenda needs to be countered. As Melani McAl-
ister shows, the U.S. evangelical and conservative Catholic lobbies have
significantly shaped the country’s health and human rights policy abroad
in ways that distance it from allies and the modern human rights agenda.
The human rights community and human rights—supporting govern-
ments need to recognize the danger posed by the disproportionate and
sectarian influence of religious fundamentalist groups and should create
independent monitoring mechanisms to ensure that a plurality of religious
views is included. As McAlister highlighted, evangelicals in the Trump
administration convened a “Commission on Unalienable Rights” to offer
an alternative to the modern, progressive consensus in international human
rights law, and disseminated its report, translated into several languages,
allowing other illiberal regimes to pursue self-serving reinterpretations of
their human rights obligations. Today, the U.S. State Department will
need to demonstrate its more inclusive view of human rights to counteract
that widely disseminated report; and it should either resign from, disband,
or reform the International Religious Freedom of Belief Alliance founded
by the Trump administration to bring together right-wing populist gov-
ernments claiming to defend Christianity against other religions and the
influence of sexual minorities. Neither the commission nor the alliance
should have been enabled to gain such weight or such broad dissemination
of their publications. To prevent any single group, whether religious, busi-
ness, or other, from gaining an overwhelming, narrow influence on U.S.
human rights—related foreign policy, Congress and/or the State Depart-
ment could consider the creation of an independent, diverse commission
comprising legal experts and civil society participants to ensure that such
policy reflects a consistent, nonpartisan approach.
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In a similar vein, Western democracies should do more to engage and support
civil society in individual countries. This includes a specific focus on groups
in closed or closing societies such as Cuba, China, the Philippines, Russia, Tur-
key, and Venezuela. Such groups have come under mounting formal and infor-
mal pressure but remain key voices advocating for human rights and the uni-
versal vernacular of human rights internationally. As Nandini Ramanujam and
Vishakha Wijenayake argue, this should involve legal assistance to those groups
as they push back against state efforts to deny their legal and political space.

* Recommit to a broad human rights agenda among liberal democra-
cies, including in non-Western countries. The most important way to
strengthen respect for international human rights is for rights-respecting
countries to speak out consistently against authoritarian backsliding and
put their own houses in order. Calls to respect the universality of human
rights will not be taken seriously if countries that purport to uphold such
rights apply them only selectively. Public efforts by the United States and
other countries to downplay systematic human rights violations in Is-
rael, Pakistan, or Saudi Arabia, among others, cheapen the values and
commitments of human rights supposedly embodied in the international
system. At the same time, dehumanizing rhetoric and policies toward mi-
grants in the United States; the United Kingdom; and in other coun-
tries in Europe, such as Denmark and the Netherlands, have eroded, in
ways that are difficult to measure but powerful, the delicate respect for
human dignity and the importance of laws and policies to protect it, na-
tionally and internationally. Renewing, restoring, and sustaining the
international human rights order requires the founders and one-time sup-
porters of that order to show greater commitment to the objective dis-
cussion of the rights and dignity of human beings; and ultimately all
governments, including those that once claimed to be champions of these
rights, must pledge to safeguard them.

* Improve the capacity to monitor and punish states and businesses
promoting or selling technology that violates human rights conven-
tions and practices. The use of automated weapon systems, artificial
intelligence (Al), and surveillance technology, and attempts to reform
internet protocols—as detailed both by Thompson Chengeta and by
Emily Taylor, Kate Jones, and Carolina Caeiro—demands greater scru-
tiny by multilateral organizations, democratic governments, and human
rights NGOs. Such actions should also involve greater inspection of and
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restrictions on the role of certain nonstate actors, such as arms manu-
facturers and tech companies, that enable rights violations. For exam-
ple, under international guidelines, defense contractors are obliged to re-
spect international humanitarian law.” But this has not always been the
case. The international community needs to be more vigilant and asser-
tive in demanding accountability. The United States and United King-
dom manufactured weapons sold to Saudi Arabia that were responsible
for the tragic killing of civilians—including children—in Yemen."” The
sale of surveillance technology from Israel has also been abused by gov-
ernments to covertly track journalists and civil society."

Ensure greater technology awareness among human rights bodies,
norms, and activists. Privacy concerns and surveillance will become in-
creasingly pressing problems in the field of human rights, as shown by
Taylor, Jones, and Caeiro. Better global standards, which include human
rights considerations, would protect privacy online and discourage gov-
ernments from providing licenses to apps and software that could be used
for unlawful surveillance. Creating better technology standards and
global regulations on the development and deployment of online and
digital surveillance and tracking technology may prevent governments
from licensing their use, but it is only a first step. All standards develop-
ment organizations, such as the International Telecommunications Union
and the Internet Engineering Task Force (IETF), must ensure they lower
the entry barriers for civil society and human rights organizations to par-
ticipate as members. Where such groups already have a voice, as in the
IETF’s Human Rights Protocol Considerations Research Group, they
should have a greater say on the development of controversial technolo-
gies. Finally, a UN body could be created and tasked with producing
human rights guidelines for technology standards organizations as
well as alerting the international human rights community to rights-
threatening technological developments, including spyware, AWS, or
Al The UN Human Rights Council should commission standards on
the state collation of data and surveillance, to identify technology and

its use that are not compatible with international human rights law.

Ensure that international bodies, including multilateral organ-
izations and human rights groups, reflect global diversity. One of
the easiest and most important ways in which human rights institutions
can gain greater legitimacy internationally and in local settings is by be-
coming more diverse. The accusation that “human rights are a Western
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imposition,” weaponized frequently by actors who have an interest in di-
luting or ignoring such rights, would have far less purchase if these bod-
ies were not overwhelmingly staffed by people from Western countries.
They could become more diverse, first by instituting stronger affirma-
tive action policies; second, by making greater efforts to look for local
actors in recruitment drives; and, third, by consulting more actively and
in greater depth with local communities, such that every policy has the
input of the people it will affect. This also applies to the recommenda-
tion to increase the budgets of international and regional human rights
bodies to enable greater on-the-ground presence, which will ensure in-
clusion and diversity.

Explore existing and potentially new platforms to more effectively
challenge and mobilize action on severe human rights abusers. What
can be done in the hardest cases, when states continue to violate human
rights despite diplomatic and economic pressure? One response is to re-
purpose existing frameworks to tackle governments and elected leaders
that have blocked traditional human rights channels and mechanisms.
For example, a resolution presented by Liechtenstein at the UN General
Assembly—rather than the Security Council, where it would have been
blocked—created the International, Impartial and Independent Mech-
anism (IIIM), a body that has collected evidence of human rights viola-
tions in Syria since the start of the civil war. The Gambia spearheaded a
resolution to create a similar mechanism for Myanmar through the Gen-
eral Assembly, and also got the backing of the Organisation of Islamic
Cooperation to take Myanmar to the UN’s International Court of Jus-
tice (ICJ) to face charges of ethnic cleansing against the Rohingya people.
These platforms engage countries that otherwise do not participate ac-
tively in human rights forums. Another such framework is the UN’s Uni-
versal Periodic Review, which examines the human rights record of
member states every five years. The point is that activists can use exist-
ing tools in innovative ways to tackle the most recalcitrant regimes. Along
these lines, there has also been a growing movement to use individual
country courts to prosecute cases of crimes against humanity and geno-
cide. Since World War II, fifteen countries have used the concept of uni-
versal jurisdiction to pursue such cases in country courts. This was
done, for example, in Spain for the arrest of the former Chilean dictator
Augusto Pinochet in 1998, and most recently in the 2019 case filed by
the Burmese Rohingya Organisation UK (BROUK) in Argentina’s fed-
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eral courts for crimes committed by the government of Myanmar against
Rohingya populations.'* Regardless of the merits of those cases and their
outcome, country judicial systems offer another platform for raising de-
mands for justice over egregious human rights abuses and increasing

popular awareness of these cases.

Upgrade, reform, and protect international and regional human
rights bodies. Some existing mechanisms require serious reform to be-
come more effective. International monitoring bodies such as the UN
Human Rights Council (UNHRC) have at times been captured by au-
thoritarian states, which then act as a bloc, distorting and emasculating
the body and its processes, as detailed by Rosemary Foot. The UNHRC
needs to be reformed to impose stricter membership criteria and create
a more competitive, transparent electoral process as well as subject mem-
bers to routine inquiries about human rights practices. In the case of the
worst offenders, the threshold for suspending members should be low-
ered; at a minimum, acceptance of UNHRC monitoring mechanisms
should be a requirement for membership of the body prescribing them.
Furthermore, budgets for international human rights—monitoring bod-
ies should be protected or increased; anti~human rights regimes have
consistently sought to reduce the impact of such bodies by cutting their
funding and limiting their independence. The chairpersons of the ten
UN Treaty bodies warned in 2020 that underfunding was putting their
work at risk. Almost all chapters in this book mention underfunding for
human rights bodies as a serious impediment to their operation: for ex-
ample, the Inter-American System of Human Rights receives only
19 percent of the overall budget of the Organization of American States
(OAS); this means that it has few full-time staff and no subregional of-
fices. Similar dynamics affect the African Commission on Human and
Peoples’ Rights. The capacity of these important bodies to realize human
rights in their regions hinges on more effective funding and the associ-

ated on-the-ground presence.

Strengthen international solidarity in defense of human rights. The
political, economic/financial, and legal costs of violating human rights
must be increased. States are increasingly disregarding civil and politi-
cal rights because the costs of doing so are low. Part of this stems from a
declining attention and commitment to human rights. But in part it is
also because Russia and China brazenly support rogue regimes, both eco-
nomically and diplomatically, for their own ideological and diplomatic
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ends. This calculus must be changed. Strengthening sanctions regimes
would be a start. Recent threats and implementation of sanctions regimes
over human rights have had little effect. The reason is that they are too
easy to bypass, and their implementation can be patchy. Greater efforts
need to be made to coordinate sanctions multilaterally and ensure that
the private sector is on board. Under both the Trump and Biden admin-
istrations, the United States has piled up sanctions on individuals, re-
gimes, and organizations, at times with little regard for their effectiveness
in meeting intended goals or for their costs.”® In the case of the EU sanc-
tions imposed against Russia after the latter’s annexation of Crimea in
2014 (and before Russia’s invasion of Ukraine in 2021), the German gov-
ernment’s refusal to halt the building of the Nordstream 2 pipeline, and
the fact that German businesses increased their investments in the coun-
try since 2014, diluted the original sanctions and later those in 2021. A
global Magnitsky-style compact may help ensure greater international
compliance and create clear criteria for imposing sanctions, which should
also always be targeted to avoid or minimize the cost to civilian popula-
tions. Such a compact could also create a monitoring mechanism to mini-
mize breaches and ensure private sector support, and to evaluate their
efficacy objectively.

If a global compact on sanctions seems far off, then individual states
can do more to enhance the symbolic weight of sanctions. As one ex-
ample, the United States has sanctioned the architect behind the Uyghur
genocide, Chen Quanguo, the Communist Party secretary for Xinjiang
and a member of the Nineteenth Politburo. As the previous secretary for
Tibet, he was also behind the massive repression, Sinicization, and in-
creased surveillance of that region. Other states should join in those sanc-
tions. Bodies that have strong sanctioning tools, such as the EU, should
also not be afraid to use them against members when (as, for instance,
in the case of Hungary and Poland) they defy its core values, even if the
primary outcome is simply to send a strong signal to other members.

Refocusing and potentially ramping up the international sanctions regime

today requires examination of three factors. The first is history and the condi-

tions that affect successful sanctions policies. Many sanctions today have failed,

including broad multilateral efforts. Part of that failure is that they are often

too ambitious and lack clear goals and policy to leverage sanctions. A second

consideration is that while the West applies sanctions frequently, today many

other countries are willing to help repressive rights-violating regimes evade
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them. Some, such as China, have a large economic market and resources that
can be used to assist such regimes; others—such as Russia and Iran—provide
diplomatic or intelligence support because of their own sanctions. In these
cases, sanctions-backing governments must figure out how to coordinate to
close off these routes more effectively. Third, governments that use sanctions
against rights violators must publicly recognize that for the first time in recent
history, a new, powerful geopolitical actor, China, is not only less vulnerable
to sanctions but also willing to impose them itself on governments, and even
on private institutions and individuals. The effect is not only to diminish the
moral authority of sanctions but also to threaten governments and national

businesses, making it potentially difficult in the future to invoke them.

* Be honest about the challenges today and the need for an upgrade.
One of the central recommendations of this book is the need to be in-
trospective. Human rights groups need to evaluate what has worked,
where, and why. There needs to be a greater understanding about dif-
ferentiating between human rights strategies in closed societies such as
China’s, or in failed states such as Somalia, as opposed to those in de-
mocracies such as Denmark or the United States. Trying to understand
why the “golden era” of human rights, from the 1970s until the early
2000s, has ended is important to prepare for the future. The dynamics
and reasons behind the withering of the basic consensus around human
rights in the past two decades, alongside a reversal in the third wave of
democratization, need to be understood. And that understanding should
be built into any effort by the one-time defenders of the liberal interna-
tional order to engage with and reform the global human rights regime.

* Consider whether it is time for a new Vienna Convention on Human
Rights. Calling such a global discussion would not be without risk. There
are too many states today that would seek to undermine consensus and
dilute rather than uphold human rights. Before such a forum is called,
there will need to be questions about whether to convene it only among
a coalition of the willing, or to make it broad-based, and how to ensure
that nonstate actors, particularly NGOs and civil society groups, have
their voices heard. Private sector stakeholders, particularly in technol-
ogy, and experts in economics, development, technology, and sanctions
should also be included, alongside representatives from moderate reli-
gious groups. The challengers to the current human rights regimes are
already building their own alternative human rights movement: China
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has created a South-South Forum on Human Rights, which has met
twice, with an agenda of promoting development as a right over tradi-
tional political and civil rights. Western liberal governments need to step
up to do the same. Unfortunately, U.S. president Joe Biden’s Decem-
ber 2021 virtual Democracy Summit was too perfunctory and too fo-
cused on international challenges, and at the same time not sufficiently
focused on the specific shortcomings and threats to international human

rights, or on collective responses.

A global, broad-based forum led by liberal democracies could, if done cor-
rectly, be an important step in evaluating and restoring the international human
rights regime in a complex and contentious world. It would open up a global
discussion on the successes of the grand human rights experiment started
seventy-five years ago and on ways to help it evolve and thrive in the future.
Within that discussion, the principles of human rights and their universality
should remain central. But that is not to say that the norms and institutions
and even goals that sought to embody and advance these principles cannot be
updated. Indeed, as this book has argued, they must be—as must our domes-
tic discussion and commitment to human rights within our borders.
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